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Abstract 
Professor Joanna Manning has posed the question of whether the reluctance of the Health Practitioners 
Disciplinary Tribunal (“the Tribunal”) to make a disciplinary finding with respect to negligence under the 
Health Practitioners Competence Assurance Act 2003 (“the 2003 Act”), has gone too far. This paper examines 
that question by analysing the decisions of the Tribunal on negligence and assessing some of the common 
themes that emerge in the cases where the Tribunal have declined to make a disciplinary finding.   
This paper concludes that while the majority of negligence charges before the Tribunal result in a disciplinary 
finding, there are problematic themes emerging in the Tribunal’s recent decisions which may suggest reluctance 
by the Tribunal to make such findings in the future. The impact of this seeming reluctance is undoubtedly the 
erosion of the Tribunal’s self-stated purpose to protect the public and maintain professional standards which in 
turn reflects the purpose of the 2003 Act to “protect the health and safety of members of the public by providing 
for mechanisms to ensure that health practitioners are competent and fit to practise their professions”. 
 
Word length 
The text of this paper (excluding title page, table of contents, abstract, discussion questions, bibliography and 
footnotes) comprises 7,457 words. 
 
Subjects and topics 
Health Practitioners 
Professional Misconduct 
Negligence 
Malpractice 
New Zealand 



 

1 
 

I Introduction 
 
In the leading text on health law in New Zealand, Professor Joanna Manning states:1 
 

While it is appropriate that most cases of clinical negligence are resolved within the 
Health and Disability Commissioner process, it is open to question whether the 
reluctance to reach a disciplinary finding in the relatively few negligence cases in which 
charges are laid, has gone too far. 

  
This paper completes an analysis of negligence cases decided by the Health Practitioners 
Disciplinary Tribunal (“the Tribunal”), in order to assess whether there is reluctance of the 
type suggested by Professor Manning and if so, whether that reluctance has gone too far. 
Before commencing that analysis this paper sets out the role of the Tribunal in the discipline 
of health practitioners and examines the test for professional misconduct under the Health 
Practitioners Competence Assurance Act 2003 (“the 2003 Act”) and the definition of 
negligence as applied by the Tribunal.  
 
Subsequent to the case analysis, this paper explores some of the problematic themes 
emerging from decisions of the Tribunal where a disciplinary finding has not been made. It 
then assesses what those themes might mean for future cases and what effect might be had on 
the stated purpose of disciplinary proceedings, described as “for the purposes of protecting 
the public and/or maintaining professional standards and/or punishing [the practitioner]”.2 
  
This paper concludes that while the majority of negligence cases do result in a disciplinary 
finding, it remains arguable there is reluctance by the Tribunal to make those findings and 
there are themes emerging from the most recently decided cases which support that argument. 
It is not yet possible to conclude that any reluctance has “gone too far” but the emergence of 
these themes, including undue deference, suggests that disciplinary findings in negligence 
cases may become rarer.  If that holds true it most certainly has the potential to erode the 
Tribunal’s self-stated protective purpose.   
 
II The Tribunal, Professional Misconduct and Negligence 
 
A The Tribunal 
 

                                                           
1 Joanna Manning “Professional Discipline of Health Practitioners” in Skegg and Paterson (eds) Health Law in 
New Zealand (Thomson Reuters, Wellington, 2015) 927 at 946. 
2 Nuttal HPDT 8/Med04/03P at [71]. This is consistent with s 3 of the Health Practitioners Competence 
Assurance Act 2003 which states the purpose of the legislation as to “protect the health and safety of members 
of the public by providing for mechanisms to ensure that health practitioners are competent and fit to practise 
their professions”. 
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The Tribunal was established under the 2003 Act which amalgamated a range of legislation 
relating to the regulation and discipline of health practitioners.3 All disciplinary proceedings 
against registered health practitioners4 are now heard in the Tribunal and prosecutions are 
taken by a Professional Conduct Committee (“PCC”)5 or by the Director of Proceedings (“the 
DP”).6  
 
There are seven grounds under which a practitioner can be disciplined in the Tribunal and 
which are set out under section 100 of the 2003 Act:7 
 

The Tribunal may make any 1 or more of the orders authorised by section 101 if, after 
conducting a hearing on a charge laid under section 91 against a health practitioner, it 
makes 1 or more findings that –  
(a) The practitioner has been guilty of professional misconduct because of any act or 

omission that, in the judgment of the Tribunal, amounts to malpractice or 
negligence in relation to the scope of practice in respect of which the practitioner 
was registered at the time that the conduct occurred; or 

(b) The practitioner has been guilty of professional misconduct because of any act or 
omission that, in the judgment of the Tribunal, has brought or was likely to bring 
discredit to the profession that the health practitioner practised at the time that the 
conduct occurred. 

 
Under these subsections the single and overarching ground is professional misconduct and 
negligence, malpractice8 and discredit to the profession9 describe the type of conduct that can 
amount to professional misconduct. The legislative framework for professional misconduct 
has been adopted from the Nurses Act 1977 and is in contrast to the tests under some of the 
other legislation which were repealed by the 2003 Act, including the Medical Practitioner Act 
1995. Under that Act there was a three-tiered structure where a practitioner could be 
disciplined if they had been found guilty of (from most serious to least): disgraceful conduct, 
professional misconduct or conduct unbecoming.10 

                                                           
3 Including the Chiropractors Act 1982, Dental Act 1988, Medical Practitioners Act 1995, Nurses Act 1977, 
Occupational Therapy Act 1949, Optometrists and Dispensing Opticians Act 1976, Pharmacy Act 1970, 
Physiotherapy Act 1949, and the Psychologists Act 1981. 
4 The Tribunal can hear disciplinary charges filed under the 2003 Act against: Chiropractors, Medical 
Practitioners, Physiotherapists, Dentists, Medical Radiation Technologists, Podiatrists, Dental Therapists, 
Midwives, Psychologists, Dental Hygienists, Nurses, Dental Technicians, Occupational Therapists, Clinical 
Dental Technicians, Opticians, Dieticians, Osteopaths, Medical Laboratory Technologists and Pharmacists. 
5 Health Practitioners Competence Assurance Act 2003, ss 81, 82 and 91(1)(b).  
6 Health Practitioners Competence Assurance Act 2003, s 91(1)(a) and subsequent to a referral from the Health 
and Disability Commissioner under s 45(2)(d) of the Health and Disability Commissioner Act 1994. 
7 Health Practitioners Competence Assurance Act 2003, s 100. 
8 The Tribunal has adopted the Collins English Dictionary (2nd edition) definition of Malpractice which is 
“immoral, illegal or unethical conduct or neglect of professional duties.  Any instance of improper professional 
conduct” (as cited in Schubert 671/Psy14/288P). 
9 In Collie v Nursing Council of New Zealand [2001] NZAR 74 (HC) at [28] Gendall J defined discredit to the 
profession as follows: “… to bring harm to the repute or reputation of the profession.  The standard must be an 
objective standard for the question to be asked by the Council being whether reasonable members of the public, 
informed and with knowledge of all factual circumstances, could reasonably conclude that the reputation and 
good-standing of the nursing profession was lowered by the behaviour of the nurse concerned”. 
10 Medical Practitioners Act 1995 s 109 (repealed). 
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Each charge filed before the Tribunal, if it proceeds to hearing, is heard by a Tribunal of five 
members.11  The majority is made up of the peers of the practitioner who is the subject of the 
hearing (three).12  There is then one layperson and a chairperson or deputy chairperson13 who 
is a barrister or solicitor with no less than 7 years practice experience.14  
 
If the Tribunal makes a finding of professional misconduct it can then impose any one or 
more of the orders outlined under s 101 of the 2003 Act. From most serious to least these 
orders are: cancellation of the practitioner’s registration, suspension of the practitioner’s 
registration for up to three years, the imposition of conditions on the practitioner’s 
registration for up to three years, a fine of no more than $30,000 and censure.15  This is again 
in contrast to the Medical Practitioners Act 1995 where only the top tier offence (disgraceful 
conduct) could result in a practitioner’s registration being cancelled.16  Therefore under 
earlier legislation the seriousness of the conduct was built into the charge which under the 
2003 Act is no longer the case.     
 
B Professional Misconduct 
 
The burden of proof for establishing professional misconduct rests on the prosecution.  The 
standard is the civil standard which is applied flexibly “according to the seriousness of the 
matters to be proved and the consequences of proving them”.17 This essentially means the 
more serious the alleged misconduct, the stronger the evidence will need to be to satisfy the 
standard of proof. That is not to say the standard ever becomes beyond reasonable doubt; it 
remains the balance of probabilities.  
 
One of the earliest expressions of the test for professional misconduct is in Ongley v Medical 
Council of New Zealand where Jeffries J stated:18 
 

Has the practitioner so behaved in a professional capacity that the established acts under 
scrutiny would be reasonably regarded by his colleagues as constituting professional 
misconduct? … The test is objective and seeks to gauge the given conduct by 
measurement against the judgment of professional brethren of acknowledged good 
repute and competency … 

                                                           
11 Health Practitioners Competence Assurance Act 2003, s 88. 
12 Health Practitioners Competence Assurance Act 2003, s 88(b)(i). 
13 Health Practitioners Competence Assurance Act 2003, ss 88(a) and 88(b)(ii). 
14 Health Practitioners Competence Assurance Act 2003, s 86(1)(a).  
15 Health Practitioners Competence Assurance Act 2003, s 101. 
16 Medical Practitioners Act 1995, s 110(2) (repealed). 
17 Z v Dental Complaints Assessment Committee [2008] NZSC 55 at [112]. 
18 Ongley v Medical Council of New Zealand (1984) 4 NZAR 369. While this case and other leading cases on 
the test for professional misconduct (and negligence) were decided under earlier and now repealed legislation, 
the Tribunal noted early on in its tenure that “much of the jurisprudence concerning the meaning of professional 
misconduct under earlier legislation regimes continues to be relevant under the HPCA Act” – see Professional 
Conduct Committee v Nuttal, above n 2. It should still be borne in mind however that many of the cases under 
earlier legislation are considering “disgraceful conduct” which was a higher form of conduct than “professional 
misconduct” and therefore it is questionable how directly some of the earlier cases should be applied.  
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The test in Ongley has evolved into a two-step test which is outlined in McKenzie v Medical 
Practitioners Disciplinary Tribunal and Anor, and has been approved by the Court of 
Appeal:19  
 

… first, an objective assessment of whether the practitioner departed from acceptable 
professional standards and secondly, whether the departure was significant enough to 
attract sanction for the purposes of protecting the public.   

 
It is made clear in McKenzie that the test in its entirety is an objective one, where subjective 
factors are not relevant but may become relevant once a finding of professional misconduct 
has been made and penalty is being considered.20  
 
The second stage of the test is colloquially called the “disciplinary threshold” and was further 
crystallised in Martin v Director of Proceedings which stated: 21 
 

… the gravity of the misconduct should be reflected in the penalty rather than in the 
actual finding of professional misconduct … This approach does not identify particular 
forms of conduct that might constitute either professional misconduct or conduct 
unbecoming but merely poses the question whether the departure from acceptable 
standards was significant enough to warrant sanction. While the criteria [sic] of 
“significant enough to warrant sanction” connotes a notable departure from acceptable 
standards, it does not carry any implication as to the degree of seriousness. Given the 
wide range of conduct that might attract sanction, from relatively low-level misconduct 
to misconduct of the most reprehensible kind, the threshold should not be regarded as 
unduly high … the measure of seriousness beyond the mere fact that the conduct 
warrants sanction is a matter to be reflected in penalty. 

 
Notwithstanding the clear articulation of the threshold test in Martin, which followed Court 
of Appeal authority, there has been continued debate regarding what is required to meet 
disciplinary threshold.  This debate largely revolves around the applicability of a New South 
Wales case which was decided under legislation which required establishing “misconduct in a 
professional sense”.22 The contentious case is Pillai v Messiter (No 2) where the Court made 
the following observation:23  

                                                           
19 McKenzie v Medical Practitioner’s Disciplinary Tribunal and Anor HC Auckland CIV 2002-404-15302 (12 
June 2003) Venning J at [71].  Approved by the Court of Appeal in F v The Medical Practitioners Disciplinary 
Tribunal and Anor CA 213/04 (4 May 2005) at [80]: “… the two stage process described in MacKenzie [sic] is 
still appropriate.  In cases of both professional misconduct and conduct unbecoming it will be necessary to 
decide if there has been a departure from acceptable standards, and then to decide whether the departure is 
significant enough to warrant sanction”. 
20 McKenzie v MPDT and Anor, above n 19. 
21 Martin v Director of Proceedings [2010] NZAR 333 at [30] to [32].  Following, F v The Medical 
Practitioners Disciplinary Tribunal and Anor, above n 19. 
22 Medical Practitioners Act 1928 (NSW) (repealed). 
23 Pillai v Messiter (No 2) (1989) 16 NSWLR 197 (CA) at 200.  As noted, Pillai was decided under the Medical 
Practitioners Act 1938 which referred to “misconduct in a professional sense” rather than the newly enacted (at 
the time the case was being decided) Medical Practitioners (Amendment) Act 1987 which referred to 
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… the statutory test is not met by mere professional incompetence or by deficiencies in 
the practice of the profession.  Something more is required.  It includes a deliberate 
departure from accepted standards or such serious negligence as, although not 
deliberate, to portray indifference and an abuse of the privileges which accompany 
registration as a medical practitioner.  

 
Whilst the test in Pillai as it pertains to disciplinary threshold was expressly rejected by the 
High Court in Martin for imposing too high a standard for professional misconduct under the 
2003 Act,24 and was not referenced by the Court of Appeal in F v Medical Practitioner’s 
Disciplinary Tribunal, it is still regularly argued by defence counsel as being the applicable 
standard. This was the case in Twentyman where the Tribunal considered the competing 
authorities and concluded (in a seeming affirmation of the approach articulated in McKenzie 
and Martin):25 
 

There is undoubtedly a threshold test to be applied … It is not one which refers to the 
quality of the act or omission … the Tribunal must assess the act or omission in 
question against the broad spectrum of whether, looked at objectively, it is one of mere 
carelessness or inadvertence such as not to attract disciplinary sanction, or whether, 
again objectively, it has more severity which does warrant that sanction … 
Consideration is then given to penalty taking into account the subjective issues for the 
practitioner.  

 
In a more recent example it was submitted in the High Court in a case of professional 
misconduct against an anaesthetist who had provided suboptimal anaesthesia to a woman 
undergoing a caesarean section (“c-section”), that the correct threshold test was that set out in 
Pillai and in making that submission defence counsel relied upon a pre-Martin 2006 case, J v 
Director of Proceedings, where Baragwanath J stated:26 
 

Professional misconduct expresses a high threshold of breach of duties.  It is not 
directed at the kind of fortuitous error described in Preiss: 

… for every professional man whose career stands, as this appellant has, for 
many years and many clients, there is likely to be at least one occasion which 

                                                                                                                                                                                     
“professional misconduct” and articulated various grounds which equated to professional misconduct.  The 
Court in Pillai commented at page 200 of its judgment: “With the latest, further, amendment, it is arguable that 
the substitution of the new statutory test of ‘professional misconduct’ may introduce for consideration a wider 
class of conduct than has hitherto been regarded as relevant.  But that is the question which can remain for a 
future case”. The current legislation in New South Wales is the Health Practitioner Regulation National Law 
2009 (NSW) which includes a two-tier test of “unsatisfactory conduct” (ss 139B – 139D) and “professional 
misconduct” (s 139E) and where there are two different forums for prosecution depending on the conduct 
alleged.   
24 Martin v Director of Proceedings above n 21 at [25] and [28]. Courtney J drew attention to the fact that Pillai 
described conduct more akin to “disgraceful conduct” which was the top tier of misconduct under the now 
repealed Medical Practitioners Act 1995. At [27] Courtney J commented: “… reliance on Pillai v Messiter to 
establish the threshold for a charge of professional misconduct in a statutory scheme which also includes a 
charge of disgraceful conduct would result in too high a threshold for the charge of professional misconduct”. 
25 Twentyman HPDT 717/Med14/280P at [63] to [65].  
26 J v Director of Proceedings Auckland HC CIV 2006-404-2188 (17 October 2006) at [35]. 
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for reasons good and bad everything goes wrong – and that this was his, there is 
no suggestion that it was in any way representative of his otherwise 
unblemished record.  

In such circumstances a practitioner may successfully defend the case either because the 
conduct did not constitute professional misconduct or because it would be 
disproportionate to visit the conduct with significant sanction.  

 
The first point to note with respect to this quotation is that the test for professional misconduct 
has been confused in the final paragraph because if the conduct “constitute[s] professional 
misconduct” that means it is conduct that warrants disciplinary sanction, the latter is part of 
the overall test. The second point is that this case was decided prior to Martin although both 
are High Court decisions where one does not necessarily have precedent over the other. In any 
event the High Court, in the case of the anaesthetist, resolved the conflict between Pillai and 
Martin, by finding that the conduct met the higher threshold (Pillai) and therefore also met 
the lower threshold (Martin):27 
 

Both parties made submissions about what the Director must establish for misconduct. 
In particular there was debate over the status of the Australian decision, Pillai v 
Messiter … The Director submits the second limb as to whether an established breach 
of standards merits disciplinary sanction is not as high as the respondent claims ... For 
the reasons which will become apparent the view I take of the facts means I do not need 
to consider this issue.  
… the failure to give M further pain relief, [was] certainly negligent and represents a 
serious departure from the standards rightly expected of medical professionals.  Without 
commenting on whether Pillai represents the test, it is misconduct that falls comfortably 
within its higher boundaries for disciplinary sanction. 

 
There has been no recent appeal authority on which decision, Martin or Pillai, represents the 
correct test.  Whether it is simply a matter of departures from care or whether it is an elevated 
test where, specifically for negligence, the departure must additionally portray “indifference” 
to the standards or be an “abuse of privilege”.28  
 
C Negligence  
 
The Tribunal has been clear that negligence is a discrete ground of professional misconduct 
which is not synonymous with malpractice and where there is no hierarchical order between 
the two.29 The Tribunal has accepted that whilst a negligent act might constitute malpractice it 
does not follow that one is a sub-category of the other.30 It has equally been noted that 
malpractice is a broader concept than negligence which is capable of encompassing neglect 

                                                           
27 The Director of Proceedings v A [2016] NZHC 2299 at [23], [24] and [80]. 
28 There are however two cases on the horizon which will both likely involve consideration of the applicability 
of Pillai to the 2003 Act (Dr S v Director of Proceedings CIV 2017-404-000549 and A v Director of 
Proceedings CA 123/2017). 
29 Dr H 652/Med14/282D at [20]. 
30 Ibid.  
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but which also extends to include other forms of misconduct such assault, a deliberate failure 
to obey an instruction or sexual misconduct.31 
 
In ordinary usage negligence is defined as a “failure to take proper care over something” and 
in the legal context as “a breach of a duty of care which results in damage”.32 It is settled 
however that negligence under the 2003 Act does not require the establishment of damage, 
loss or harm.33  
 
Within the jurisdiction of the Tribunal the most often cited case in relation to negligence is 
Collie v Nursing Council of New Zealand which states:34 
 

Negligence or malpractice may or may not be sufficient to constitute professional 
misconduct and the guide must be standards applicable by competent, ethical and 
responsible practitioners and there must be behaviour which falls seriously short of that 
which is to be considered acceptable and not mere inadvertent error, oversight or for 
that matter carelessness.  
… clearly it envisages conduct in the performance of the nurse’s usual professional 
duties if it amounts to ‘malpractice or negligence’. That requires, in line with authorities 
and the accepted view, that the negligence or malpractice be of a serious degree and 
such as to be substantially below the standards expected of a nurse. 

 
In Martin, whilst Courtney J rejected Pillai as the correct test for disciplinary threshold, Her 
Honour did accept Pillai as authority for the proposition that “negligence in itself will not 
necessarily justify a disciplinary response”. This comment is potentially in conflict with the 
Court’s acceptance that “low-level misconduct” is now captured under the 2003 Act and that 
the threshold test does not carry any “implication as to the degree of seriousness”.35 Other 
cases of note include B v Medical Council, where Elias J (as she then was) commented: 
“Negligence may or may not (according to degree) be sufficient to constitute professional 
conduct [sic] or conduct unbecoming”,36 and Director of Proceedings v Parry where the 
High Court noted, with reference to earlier legislation, “although a single act of mere 
negligence could never … constitute disgraceful conduct … serious negligence of a non-
deliberate nature can in appropriate cases constitute disgraceful conduct”.37 The Court went 
on to state: “It is not difficult to envisage … where only one act of serious negligence can 
amount to disgraceful conduct”.38  
 
There has in fact been a recent negligence case which involved arguably one act of 
negligence and where defence counsel submitted it was “relatively uncommon for an adverse 
                                                           
31 Manning, above n 1 at 943. 
32 Oxford English Dictionary at www.oed.com  
33 Nuttal, above n 2, at [62] to [63]. 
34 Collie v Nursing Council of New Zealand, above n 9, at [21]. 
35 Martin v Director of Proceedings, above n 21 at [25].  
36 B v The Medical Council HC Auckland HC11/96 (8 July 1996) Elias J at 15. 
37 The Director of Proceedings v Parry and Anor HC Auckland AP 61-SW01 (15 October 2001) at [44]. 
38 Ibid.  

http://www.oed.com/
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disciplinary finding to be made in a case about an episodic clinical error in judgment”.39  
While true, the Tribunal disregarded that submission and found the practitioner guilty of 
negligence amounting to professional misconduct and pointed out the fact the practitioner’s 
failings were “basic decision making errors for a consultant obstetrician”.40  The inference 
being that while a single episode of negligence may not generally suffice (a view not 
supported by the author), where a basic competency is breached it is immaterial whether the 
negligence was episodic or continuous.  
 
III Analysis of Decisions by the Tribunal on Negligence 
 
The Tribunal’s website lists 381 decisions, 267 of which are decisions about professional 
misconduct.41 Charges filed in the Tribunal often allege all three grounds of professional 
misconduct and the Tribunal will often make a disciplinary finding by stating the conduct 
amounts to negligence and malpractice and discredit to the profession42 or in some cases will 
not identify the ground under which the charge of professional misconduct has been made 
out. Disciplinary findings for negligence are therefore relatively common but are often 
coupled with another disciplinary finding, most commonly malpractice, or another 
aggravating feature such as dishonesty.43 Disciplinary findings with regard to negligence in 
isolation are less common although the majority of charges still result in a disciplinary 
finding.44   

                                                           
39 Dr S HPDT 809/Med15/318D at [129].  This is one of the aforementioned cases which have been appealed.  
The defence appeal on liability is due to be heard in the Auckland High Court in July of this year. This case 
involved Dr S, a consultant obstetrician failing to appropriately respond to an abnormal and progressively 
pathological cardiotococraph (CTG) trace and therefore failing to make the decision to perform a c-section in a 
timely manner .  
40 At [144]. 
41 As opposed to decisions in respect of a charge under s100(1)(c) involving a criminal conviction or under 
100(1)(d) where the practitioner has practiced without a practicing certificate.  
42 See for example, Tovaranonte HPDT 870/Med16/344P; Dr N HPDT 812/Med15/335P; Draper HPDT 
534/Nur12/227D; Wilson HPDT 314/Med10/145P and Casey HPDT 334/Mid10/144P.  
43 Such as Draper, above n 42, where a nurse confused patient records and overrode the hospital medication 
system to administer an incorrect and contraindicated cardio drug to her patient.  When the nurse discovered her 
error, she failed to bring it to the attention of a medical practitioner or other appropriate person. The patient died 
although the cause was not definitively attributed to the erroneous medication. It was two days before the nurse 
admitted to her error.  
44 For example; White HPDT 525/Opt12/220P where an optometrist examined a patient’s eye and found an 
abnormality that was clearly a retinal detachment but he failed to diagnose this and as a result failed to refer his 
patient for an urgent opthalmalogical assessment; Naidu HPDT 165/Mid08/82D where a midwife failed to 
assess and monitor her client’s pain and blood pressure during labour; Robertson 130/Mid07/63D where a 
midwife failed to ensure her client had a CTG when she reported reduced fetal movements and failed to attend 
the birth in a timely fashion when called; Bhatia HPDT 77/06/39D where a GP failed to adequately and 
appropriately respond to his patient’s condition knowing she had squamous cell carcinoma in the bladder and/or 
taking into account the size of the tumour in her bladder, he failed to perform a total cystectomy instead of a 
partial cystectomy; and Johri HPDT 54/ Med06/33D where a GP had a pregnant patient return for a follow up 
appointment in relation to a breast lump and he failed to record whether an examination of the breast lump had 
occurred, failed to refer her to a specialist and should have been alert to the possibility his patient was suffering 
an aggressive form of breast cancer that needed to be carefully monitored. 
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Not guilty findings are quite rare with only 23 decisions listed on the Tribunal’s website.45 Of 
those 23 decisions, nine can appropriately be categorised as decisions regarding negligence 
(as defined by the Tribunal and with a focus on “clinical” negligence).46  This is quite a high 
number of negligence cases considering the remaining 14 decisions represent a mix of 
charges including findings of malpractice, decisions in relation to practising without a 
practising certificate and charges related to a practitioner having incurred a criminal 
conviction.47   
 
Not all of the nine negligence decisions identified raise concern with the Tribunal’s 
reasoning. For example, in Tomeu, a consultant obstetrician was charged for attempting a 
second ventouse delivery after an earlier attempt had failed and where that was considered 
inappropriate clinical management.48 The practitioner was additionally charged for failing to 
give adequate information to the patient, including that he was going to attempt a further 
ventouse delivery, that her labour was obstructed and that appropriate management was a c-
section.  There were associated charges relating to the practitioner being disrespectful. The 
way the evidence came out in the hearing made it clear the patient’s labour was not 
obstructed and there had been a change in the clinical picture from the time Dr Tomeu was 
consulted for the c-section to when he arrived in the room.49  That change meant a second 
attempt at a ventouse delivery was not strictly inappropriate although the evidence from the 
expert witness was that he would have attempted a forceps delivery.50 The Tribunal 
determined this represented no more than a difference in clinical judgment and dismissed the 
charge in its entirety (there were additionally conflicts in the witness evidence that could not 
be reconciled). Therefore while on the face of the charge the conduct appeared to amount to 
negligence, the evidence that came out during the hearing did not support the factual 
allegations and the dismissal of the charge appears entirely appropriate.51   
                                                           
45 Although there are numerous cases where a charge overall has been made out but individual particulars of the 
charge have been dismissed and where in some instances those particulars have outlined negligent conduct. It 
has not been possible to isolate all of those cases for this analysis.  
46 As opposed to for example, fraudulent prescribing practices or misappropriation of drugs for own use, which 
have been found to be in part, negligence amounting to professional misconduct.  See for example Farquhar 
HPDT 57/Nur05/26P; Goodman HPDT 127/Nur07/59P and Aitcheson HPDT 154/Med07/80P. 
47 The author’s analysis suggests two of the cases involved a conviction, three involved breach of professional 
boundaries, seven involved malpractice with some including assault or inappropriate force (four) and fraud 
(one).  One charge related to practising without a practising certificate and one charge has not had its reasoned 
decision released yet (MRT16/363P).  
48 Tomeu HPDT 234/Med08/107D. 
49 At [78] and [79]. 
50 At [80] and [82]. 
51 For other examples see A HPDT 4/Den05/21D where there was conflicting evidence from the patient and 
practitioner that could not be reconciled and the Tribunal determined the Director had not discharged the onus of 
proof to establish the factual underpinnings of the allegations.  In addition the expert evidence provided was that 
the procedure the practitioner failed to do (an x-ray) would only have been “desirable”.  There was therefore no 
departure from standards. In Dr H above n 29, the practitioner was charged for failing to follow a protocol he 
had implemented and which included requirements for regular medical consultations with blood and urine tests.  
The charge alleged that Dr H had failed to follow up and/or investigate the cause of abnormal blood tests.  
Interestingly Dr H had actually accepted the charge and that his conduct warranted disciplinary sanction and 
therefore the hearing proceeded on the basis of an agreed summary of facts.  The Tribunal however dismissed 
the charge and found that the protocol prepared by Dr H was not the objective professional standard required of 
the practitioner. Whilst the Tribunal was critical of some aspects of the Protocol there was no evidence before 
the Tribunal about the relevant standards (because the matter had proceeded on the basis of an agreed 
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There are decisions however that raise concern with the reasoning the Tribunal has employed 
and which require critical examination. It is those decisions which are the focus of the 
remainder of this paper.  
 
In Dr T, a urologist, was charged for failing to perform a procedure designed to repair his 
patient’s cystocele52 and only completing a procedure used to treat urinary incontinence.53  
Additionally he failed to complete urodynamic studies54 which would have identified the 
cause of his patient’s urinary incontinence and was testing that should have been completed 
prior to commencing treatment. This was a complex case where the Tribunal was confronted 
with evidence from four experts who indicated the departures from care were at varying 
degrees of seriousness.55 Ultimately the four experts were asked to confer on how significant 
a departure from accepted standards the practitioner’s conduct was. The experts unanimously 
confirmed it was a “moderately serious departure” and in addition stated they were concerned 
at the “lack of insight” shown by the practitioner regarding his departures.56 The Tribunal 
accepted the practitioner’s failings were departures that amounted to negligence and went on 
to consider the particulars cumulatively with respect to threshold.57 Notwithstanding the 
unanimous expert opinion on the seriousness of the departures, the Tribunal concluded the 
departures did not warrant disciplinary sanction and provided this explanatory statement: 
“This is not a case where there was such conduct on the part of the practitioner (such as a 
deliberate flouting of standards) as to require punishment”.58 That statement reflects the 
imposition of a threshold test more akin to Pillai than the traditionally accepted McKenzie 
test. 
 
In more recent decisions there has been a clear pattern of deference to the practitioner’s 
account of events despite competing (and sometimes multiple) witness accounts to the 
contrary. In Dr N, the case of the anaesthetist referred to earlier, the practitioner was charged 
for failing to appropriately observe and/or communicate with his patient during a c-section to 
ascertain her level of discomfort and/or pain, and failing to take adequate steps to promptly 

                                                                                                                                                                                     
summary).  The Tribunal had to rely on its own expertise and ultimately concluded there was no evidence that 
the patient had been living with undiagnosed diabetes or that any failure of Dr H had led to a delay in diagnosis.    
52 Oxford Concise Medical Dictionary (6th Edition) (Oxford University Press, Oxford, 2002) at 174: “prolapse of 
the base of the bladder in woman … [causing] bulging of the anterior wall of the vagina on straining”. 
53 Dr T HPDT 153/Med07/72D. 
54 Oxford Concise Medical Dictionary (6th Edition) (Oxford University Press, Oxford, 2002) at[720: “the 
recording of pressures within the bladder by the use of special equipment that can also record urethral sphincter 
pressures … it is an essential investigation in the study of urinary incontinence”. 
55 At [86]. One expert stated it was a “moderate” departure, one said “significant”, one said the practitioner’s 
approach was “mildly unusual” and one expert deferred to the expertise of the other three experts.  
56 At [89]. It should be acknowledged that prior to the conference between all four experts, two of the experts 
had conferred and had submitted to the Tribunal that while they agreed there was a departure from standards, 
they did not consider it was to such a degree as to warrant disciplinary sanction – at [88]. 
57 For reasons unclear the Director in giving her closing address to the Tribunal withdrew the requirement for 
the Tribunal to consider the particulars of the charge separately and submitted the particulars should be 
considered cumulatively and that the professional misconduct fell at the “lower end of the scale”, at [83]. 
58 At [108]. 
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manage and/or alleviate the sensation of pain.59 The evidence of the woman undergoing the 
c-section was that she was in pain.60 Evidence from the patient, the surgeon and other 
witnesses in the room was that the woman’s legs were moving and the surgeon had to ask her 
to stop kicking her.61  There was also comment made about the tightness of the woman’s 
abdominal muscles which the surgeon described in evidence as “unyielding and very tight”.62 
The practitioner could not recall the specifics of the events in question and gave evidence as 
to what he “would have done” based on his normal practice and was asked the following 
question by the Chair of the Tribunal, “Well, is it a reasonable thing for us to assume that if 
there had been something unusual from your usual practice you might have remembered it?” 
to which the practitioner unsurprisingly answered, “Definitely, that’s the case …”.63 The 
inference being that a woman who was moving her legs during a c-section would be rather 
unusual. Whilst the Tribunal accepted that the woman “may have been experiencing pain”,64 
that Dr N as an anaesthetist “should have been situationally aware”65 and specifically should 
have been aware of his patient’s legs kicking and needing to be held down,66 it nevertheless 
dismissed all charges against Dr N and in its judgment stated:67 
  

A critical factor for the Tribunal is that Dr N cannot really remember the specific 
occasion and most of his evidence is given on the basis of what normally happens and 
would therefore have happened in this case.  That means to the Tribunal that, apart from 
the things that Dr N specifically does recollect, the rest of what occurred could 
reasonably be expected to have been normal … What the Tribunal expects would have 
happened is that anything unusual would have been remembered by Dr N. 
 

A similar approach was taken in the case of Dr M where the practitioner could likewise not 
recall the detail of any of the specific events and gave evidence of what his “normal practice” 
was and stated that was “what would have occurred”.68 The Tribunal preferred the evidence 
of Dr M over the evidence of the other witnesses and in dismissing all of the charges the 
Tribunal stated:69 
  

The fact that he cannot remember much of the specifics of the individual dates in 
question only serves to underline that the normal practice he described in detail as 
having been followed was the practice that he followed in the dates in question.  
…. the evidence by Dr M of his normal practice (because apparently he could not 
remember the specific occasion other than from his notes) indicated a careful and 

                                                           
59 Dr N HPDT 760/Med15/323D. 
60 At [85] and [86]. 
61 At [85], [88], [93], [94], [99], [103].  
62 At [27]. 
63 At [34].  
64 At [134]. 
65 At [143]. 
66 Ibid. 
67 At [135]. 
68 Dr M HPDT 821/Den15/337P at [38]. 
69 At [50] and [92]. 
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methodical application of principles of hygiene which the Tribunal accepts would have 
been the appropriate steps to be taken.  

 
In another recent case a practitioner, Dr S, who was the Head of Surgery when a patient was 
admitted under his care with Crohns disease, was charged for failing to review his patient in a 
timely manner and failing to supervise and support his surgical registrar during surgery.70  
Expert evidence confirmed that Dr S had fallen well short of accepted standards, particularly 
with regard to the second allegation, and Dr S’s lawyer accepted the weight of evidence was 
that Dr S had not met accepted standards.71 The Tribunal found the factual elements of the 
charge amounted to negligence and the case was decided on whether the misconduct was 
significant enough to warrant disciplinary sanction. The Tribunal “by a slim margin” 
determined the misconduct in the first allegation did not warrant disciplinary sanction and 
took into account the fact that Dr S “was extremely busy over this time period managing 
workloads for two other doctors who were away” and that “patient safety in the end was not 
compromised”.72 This second statement suggests the Tribunal adopted outcome bias which is 
inappropriate when assessing threshold where the enquiry should be on the clinical picture as 
it was known at the time and the care provided. The first statement involves consideration of 
a subjective factor which is not traditionally considered prior to penalty. The Tribunal 
dismissed the first allegation but did find the second allegation warranted disciplinary 
sanction and stated there were no “environmental factors” which could sufficiently excuse 
that failure.73 Therefore again at threshold, the Tribunal considered the presence (or lack 
thereof) of subjective factors that might have reduced the seriousness of the negligence.  
 
IV Common Themes Emerging 
 
A A Double Threshold 
 
The 2003 Act does not define negligence but it has also not qualified the term in any way.  It 
is negligence simpliciter with no indication that it is restricted to “serious” or “gross” 
negligence.  At the second reading of the Health Practitioners Competence Assurance Bill 
and after the Bill had been referred back from the Health Committee, the following comment 
was made:74 
 

… the Committee recommended changes to clarify the two levels of charge in relation 
to professional misconduct, and I … support their view that in fact all matters that get to 
the stage of a disciplinary hearing are likely to be serious and that differentiation 

                                                           
70 Dr S HPDT 885/Med16/359P. 
71 At [70]. 
72 At [77]. 
73 At [78]. 
74 Hansard Debate (23 July 2003) 610 NZPD 7536 (Hon Ruth Dyson, Acting Minister of Health). 
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between degrees of serious is likely to be reflected in the penalty imposed rather than 
the charge.75  

 
The qualification for the negligence to be serious has evolved from early case law which 
arguably adopted a Pillai approach. That early case law is in conflict with more recent 
commentary and in particular the points made by Courtney J in Martin.  Specifically the 
following comment where Courtney J drew attention to the intent behind the 2003 Act (and 
distinguished the approach in Pillai):76 
 

Given that misconduct within the scope of practice under s 100(1) can now cover 
conduct ranging from low-level misconduct to gross negligence and even deliberate 
misconduct, a threshold articulated in the context of the equivalent of disgraceful 
conduct could not be applied to a charge under s 100(1)(a).  If it did, many cases of 
misconduct in the scope of professional practice would be excluded from a disciplinary 
response, contrary to Parliament’s obvious intention. 

 
It is accepted there should be some form of threshold applied to ensure that low level 
negligence (such as carelessness) is not captured.  In that sense the evolution of the two-step 
test for all cases of professional misconduct, endorsed by the Court of Appeal and succinctly 
stated as whether “there has been a departure from acceptable standards” and if so, “whether 
the departure is significant enough to warrant sanction”, is appropriate.77  This places the 
focus on the departure from accepted standards rather than on the specifics and seriousness of 
the conduct itself which is what Pillai and Collie would appear to require in assessing 
negligence.  
 
In that sense, it seems that where negligence is concerned there is a double threshold applied 
where a “practitioner’s negligence has to be ‘sufficiently serious’ together with the 
application of the threshold”.78 It might seem an academic difference to distinguish between 
“significant departure” in isolation versus being coupled with “serious negligence” and an 
argument can be made that in either event the net effect is the same, weeding out low level 
negligence.  
 
There is a practical difference however, because by categorically stating that the negligence 
must be serious (outside of considering threshold), it restricts consideration of mild-moderate 
negligence which might still equate to a moderate-significant departure from accepted 

                                                           
75 This calls back to the point that under the Medical Practitioners Act 1995 (one of the repealed Acts) the three 
tier structure and the fact only the top tier offence (disgraceful conduct) could result in a practitioners 
registration being cancelled, meant the seriousness of the conduct was implicitly built into the charge.  That is 
no longer the case. 
76 Martin v Director of Proceedings, above n 21 at [28]. Although as noted Courtney J in Martin, 
notwithstanding the comment at [28], accepted the proposition that “negligence in itself” will not “necessarily” 
justify a disciplinary response – at [36].  It was not made clear what additionally might be required.  
77 F v The Medical Practitioners Disciplinary Tribunal and Anor, above n 19, at [80]. 
78 Manning, above n 1 at 946. 
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standards.  It is unclear why conduct of that type should not warrant disciplinary sanction 
(which depending on the seriousness assessed at penalty might be quite minor).  
 
The double threshold is exemplified in the case of Dr T and the Tribunal’s comment that 
while negligent the practitioner had not deliberately flouted any standards so as to require 
punishment.79 Dr T had departed from accepted standards to a moderate-serious degree 
which should have met disciplinary threshold under Martin but the Tribunal imposed an 
additional requirement, that Dr T must have “flouted” the standards.  That is a different 
enquiry more akin to malpractice and if established might have suggested a disciplinary 
finding of malpractice was warranted in conjunction with a finding of negligence but the 
absence of which should not have precluded a finding of negligence. Restricting the threshold 
for negligence in this way is contrary to the public interest.80  
 
The simplest approach remains that articulated in Martin under which there is no implication 
at the threshold stage regarding the seriousness of the misconduct, rather the gravity of the 
misconduct is reflected at penalty.81 This approach appropriately reflects the intention of 
Parliament.82  
 
However, even where penalty is concerned there is an argument to be made (outside the 
scope of this paper) that even when the Tribunal makes a disciplinary finding in respect of 
negligence, the penalties imposed are inadequate to address the misconduct.  In two of the 
most recent negligence cases the penalty has been a fine83 and in another recent case the 
Tribunal declined to impose any penalty at all.84  In doing so the Tribunal explained:85 
 

We have given real consideration to whether a censure, a fine or conditions might be 
appropriate in this case.  It is usual for this Tribunal to censure a practitioner who is 
subject to a finding of professional misconduct.  However, this is a rare case in which 
the Tribunal has found the conduct established meets the threshold for professional 
misconduct but does not warrant a penalty. 

 
This is odd reasoning given the threshold test is contingent on the misconduct warranting 
sanction. To not impose a sanction seems to run contrary to the purpose of the threshold test.  
The penalties imposed in cases of negligence are additionally in contrast to other cases of 
professional misconduct such as where a breach of professional boundaries has occurred.  In 
those circumstances a practitioner is more likely to have their registration cancelled or 

                                                           
79 Dr T, above n 53. 
80 As noted by Professor Manning, above n 1 at 941 where she stated: “Few cases are referred on to disciplinary 
stage, which is reserved for the most serious cases.  In this context pitching the threshold too high would be 
contrary to the public interest.  This is particularly relevant in relation to the “negligence ground ...”. 
81 Martin v Director of Proceedings, above n 21 at [30] and [31]. Re-iterated in Twentyman, above n 25.  
82 Hansard Debate (23 July 2003) above n 74. 
83 Dr S, above n 70 and Dr S, above n 39. 
84 Cooper HPDT 872/Med16/351P. 
85 At [174]. 
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suspended over any other sanction and this includes where the boundary breach was 
consensual.86  
 
The next section of this paper discusses the deference shown to practitioners in the Tribunal 
and while outside the scope of this paper, the disparity in penalties imposed for negligence 
against other grounds of professional misconduct, potentially provides support for the 
argument that there is indeed undue deference shown to practitioners throughout the 
disciplinary process.  
 
B Undue Deference 
 
The cases of Dr N87 and Dr M88 make clear the Tribunal’s willingness to defer to a 
practitioner even where the practitioner is unable to give specific evidence of the events in 
question.  This provides a ready defence to any practitioner charged with negligence and 
raises questions regarding the robustness of the Tribunal’s approach to analysing evidence 
and competing witness accounts.   
 
The prosecutor in Dr N subsequently appealed the decision of the Tribunal and while the 
High Court noted that “reliance on usual practice as a basis for a credibility finding is not 
unusual or illegitimate” it also confirmed that:89 
 

… when there are five witnesses giving evidence that says the usual practice was not 
followed, there has to be a sound basis for rejecting that contrary evidence.  It is even 
more difficult to do so when the other party is not able to give evidence of his actions 
based on actual recall.  

 
In Dr N the Tribunal also gave significant deference to the practitioner’s “clinical judgment” 
and in its appeal decision the High Court cautioned the Tribunal for that approach:90 
 

I pause here to observe I have some concerns over the level of deference shown in the 
Tribunal’s ruling to the idea of a clinical judgment call.  If all that is meant is that there 
is a range within which reasonable people might differ and an “error” within that range 
will not be malpractice, no issue can be taken. But there are aspects to the Tribunal’s 
decision that suggest it views the fact a decision is a clinical judgment call per se makes 
it immune to review and to a finding of negligence and/or conduct bringing discredit.  If 
that is what is meant, it is incorrect and negates the very purpose of the ability to review 
and charge. It is why expert evidence is called.  

 

                                                           
86 38 practitioners out of 50 were suspended or had their registration cancelled (www.hpdt.org.nz)  
87 Dr N, above n 59. 
88 Dr M, above n 68. 
89 Director of Proceedings v A above n 27 at [38]. 
90At [76]. 

http://www.hpdt.org.nz/
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Perhaps this deference is unsurprising given the composition of the Tribunal which includes a 
majority of the practitioner’s peers and it has been said, albeit with reference to common law 
claims for negligence that:91 
 

… the courts maintain the consequences of a claim for medical negligence are far more 
serious than any other allegation, because such a claim affects a medical person’s 
professional status, reputation and standing.  

 
The practitioner’s peers are no doubt cognisant of statements such as this and appreciate the 
detrimental effect a finding of negligence can have on a colleague. This may result in an 
understandable reaction of “but by the grace of God, go I”. Ron Paterson, former Health and 
Disability Commissioner in consideration of the loyalty that exists among the medical 
profession, provided this comment:92 
  

Doctors have a strong sense of empathy for the fellow practitioner who makes a 
mistake. The imaginative feat of standing in another doctor’s shoes, understanding how 
an error may have occurred, and empathising with their plight has much to commend it. 
Less commendable is the tendency for empathy, or a misplaced sense of loyalty, to lead 
to a loss of objectivity. 

  
The fact the Tribunal is formed by a majority of health practitioners is in contrast to other 
jurisdictions93 and it should be noted that it was not always the intention of Parliament that 
the Tribunal be composed in that way. In the first draft of the Health Practitioners 
Competence Assurance Bill the proposed composition was two practitioners, two laypeople 
and a Chair (or Deputy). However, at Committee stage it was recommended that this be 
changed to three health practitioners and one layperson.  The reasoning given was that the 
Committee:94 
 

…believe[d] that the majority of those on the Tribunal should be health practitioners, as 
they have the clinical knowledge and expertise to make a judgment on whether the 
charge against the health practitioner is valid.  

 
In addition, when the Bill was being debated in Committee the point was made that “the 
profession is harder on its people than laypeope are” and that “being judged by one’s peers 
means that one’s peers know what the level of competence should be”.95  While that might be 

                                                           
91 Andy Khan “Medical Negligence: Some Recent Trends” (1985) 14 Anglo American Law Review 155 at 162. 
92 Ron Paterson The Good Doctor What Patients Want (Auckland University Press, Auckland, 2012) at 85. 
93 New South Wales for example where the Civil and Administrative Tribunal of New South Wales, 
Occupational Division hears charges of professional misconduct brought against health practitioners and other 
professional occupations. For health practitioners other than doctors the composition is one lawyer of seven 
years standing, one layperson and two practitioners.  Where doctors are concerned a senior judicial officer sits 
rather than a lawyer. (see Mark Robinson SC “Regulation and Discipline of Health Practitioners under NCAT 
(Civil and Administrative Tribunal of New South Wales)” (paper delivered to an Australian Lawyers Alliance 
Medical Law Conference, Sydney, 25 July 2014) at 21. 
94 Health Practitioners Competence Assurance Bill (230-2) (Select Committee Report) at 5. 
95 Hansard Debate (26 August 2003) 611 NZPD 8050 (Dr Lynda Scott, National). 
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true to a point there is an argument to be made that some professions are harder on each other 
than other professions are and that again raises an issue with the majority of the Tribunal 
being the practitioner’s peers and the difficulty with maintaining consistency across the 
cases.96  
 
Whatever view is taken the decisions of Dr M and Dr N show clear deference to the 
practitioner. The issue with this level of deference is it conflicts with part of the reason for 
why the Tribunal was established in the first place, which was recognition that prior 
disciplinary regimes conducted by the profession, “carried the potential for disciplinary 
proceedings to be overprotective of members of the profession” and there was a public 
perception “of a lack of impartiality resulting from doctors ‘judging their own’”.97 Given the 
majority of the Tribunal are the peers of the practitioner and the standards applied are largely 
set by the profession, it is hard to see how the Tribunal is not still an example of the 
professions’ self-regulation.  Decisions such as Dr N and Dr M do not help to change that 
perception and it has been noted that “self-regulation, and especially self-discipline by the 
profession … is unlikely to enhance public confidence in the medical profession”. 
 
Deference to the practitioner additionally risks undermining the standard setting function of 
the Tribunal98 because the focus of the proceedings becomes about the practitioner rather 
than protection of the public. The Tribunal is obliged, when assessing the reasonableness of 
the standards, to take into account “all the circumstances including … patient interests and 
community expectations”.99 It is of course the case that disciplinary proceedings are 
distressing for a practitioner and they may feel the proceedings are punishment in and of 
themselves,100 but by focusing too narrowly on the practitioner the Tribunal risks not paying 
sufficient attention to the public interest and the patient whose care has been compromised. 
 
There is an additional point to be made regarding the deference shown to the practitioner and 
that relates to the provision of expert evidence.  It can be difficult to engage a practitioner to 
provide expert evidence and Ron Paterson has highlighted this point and stated that in his 
experience “expert medical witnesses hesitate to criticise a peer’s conduct as below par 
unless it is clearly egregious” and that where “criticism is expressed, it is often so mild”.101  
                                                           
96 That discussion is outside the scope of this paper but some support for the argument can be seen in the cases 
involving professional boundaries.  There have been 20 cases of professional boundary breaches involving 
Nurses and within those 20, 10 Nurses have had their registration cancelled (50% chance of cancellation).  
There have been 15 cases of professional boundary breaches involving Doctors, of those 15, 3 Doctors have had 
their registration cancelled (20% chance of cancellation) (www.hpdt.org.nz)   
97 Manning, above n 1, at 931. 
98 B v The Medical Council, above n 36.   
99 B v The Medical Council, above n 36 at 15. 
100David B Collins (now Justice Collins) “The Impact of No-fault Compensation on Regulation of Medical 
Practice in New Zealand” (1993) 12 Med Law 61 at 66: “Invariably doctors in New Zealand view the prospect 
of undergoing a disciplinary hearing with considerable apprehension and trepidation.  Aside from striking off 
and limitations being placed on their ability to practise, the penalty which is feared the most by New Zealand 
doctors is an order that their name, and the findings of the disciplinary body be published … if the decision of a 
doctor’s peers is adverse to the doctor, and, in addition, those same peers elect to publicize the events in 
question, the doctor involved feels severely punished”. 
101 Ron Paterson, above n 92 at [95]. 

http://www.hpdt.org.nz/
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If that is true then it becomes questionable when the Tribunal readily departs from unanimous 
expert opinion which indicates the care provided was a moderate-serious departure from 
accepted standards, as was the case in Dr T. In addition the Tribunal appears not to be 
applying the same principles to expert evidence across the board.  In the case of Dr T the 
experts were specifically asked to provide an opinion on how significant the departure from 
accepted standards was but in a recent case the expert was criticised for doing just that.102  
The Tribunal of course is the ultimate arbiter of whether the standards have been departed 
from and within that power it can dismiss even unanimous expert opinion103 and exercise its 
standard setting function.104 However, the point to be made is that deference to the 
practitioner coupled with a willingness to depart from expert evidence that establishes a 
moderate-serous departure from accepted standards of care, does not engender public 
confidence in the Tribunal’s disciplinary process. .  
 
C Subjective Factors 
 
In Dr S the Tribunal dismissed the first charge in part because the practitioner had been 
extremely busy over the time in question and had been managing workloads for two other 
doctors.105 In finding the second charge warranted disciplinary sanction the Tribunal noted 
there were no “environmental factors” that could sufficiently excuse the practitioner’s failure 
to supervise his junior doctor during surgery.106 The fact a practitioner is “extremely busy” is 
arguably a subjective factor the likes of which have traditionally been held not to be relevant 
to the threshold enquiry, which is wholly objective. This was clearly articulated in McKenzie 
and has been consistently applied by the Tribunal.107  
 
The decision in Dr S represents a shift towards allowing consideration of subjective factors 
when assessing threshold.  This is not without precedent. In another Dr S case the Tribunal 
distinguished between subjective factors and having a “good understanding of the 

                                                           
102 Mr N HPDT 838/Phys16/338D at [16] where the Tribunal criticized the expert for “going beyond the proper 
scope of expert evidence by making his own assessment of whether or not the practitioner had breached his 
obligations on the facts of the case”.  That approach is consistent with the broad direction given by the Court of 
Appeal in Ambros v Accident Compensation Corporation HC Auckland CIV 2004-404-3261 (21 March 2005) 
at [29] where the High Court stated: “In assessing whether diagnosis or treatment has been adequate the issue is 
whether, objectively assessed the appropriate standard of care was applied.  That is for the Court to determine 
from primary facts after receiving assistance (where necessary and appropriate) from experts.  It is not a 
question for the experts to determine themselves”.  However it is unclear how the criticism in Mr N sits with the 
Evidence Act 2006, s 25(2) which applies to proceedings in the Tribunal (as per Schedule 1, Clause 6(2) of the 
2003 Act) and which abolished the “ultimate issue rule” and enacted the test of “substantial helpfulness” in 
assessing whether evidence of that type is admissible or otherwise. Or for that matter how the criticism in Mr N 
sits with Clause 6(1) of Schedule 1 of the 2003 Act which states “The Tribunal may receive as evidence any 
statement, document, information, or matter that may in its opinion assist it to deal effectively with the matters 
before it, whether or not that statement, document, information, or matter would be admissible in a court of 
law”. In any event the Tribunal does not appear to have a consistent approach to this question.  
103 Dr T, above n 53 at [21]. 
104 B v the Medical Council above n 36 at 15. 
105 Dr S, above n 70 at [77]. 
106 Ibid.  
107 See Raju HPDT 712/Nur14/302P at [120] to [124]; Twentyman above n 25 at [65]; and Walker HPDT 
752/Nur15/321P at [50]. 
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circumstances in which the misconduct occurred” the latter of which it said should be taken 
into consideration at threshold stage.108 The Tribunal then when assessing threshold 
considered whether the practitioner’s “late call to an urgent situation, tiredness and 
understaffing” were sufficient to find that his failures should not amount to professional 
misconduct.109  The Tribunal ultimately determined that those factors were not sufficient and 
that the practitioner’s conduct did amount to professional misconduct. 
 
There is additionally High Court authority to draw upon in support of the argument that there 
should be a hybrid approach to the consideration of subjective factors:110 
 

I consider there may be personal circumstances which substantially affect the 
seriousness of the particular negligence or malpractice which are therefore relevant to 
the decision as to whether a disciplinary sanction is required.  A failure to consider 
these in appropriate circumstances could constitute a failure to take into account 
relevant considerations.  It is open to the Tribunal to conclude a practitioner has been 
negligent but conclude, given the explanation received from the practitioner, that 
negligence (or malpractice) is not sufficiently serious to justify disciplinary sanction.  

 
It is not difficult to imagine a situation where a practitioner has been negligent but that 
negligence is tempered by personal circumstances or circumstances outside the control of the 
practitioner such as with systemic failures or contributory negligence by other 
practitioners.111 In that sense the obiter comments made by the High Court are not 
inappropriate.  
 
If the test envisaged by the High Court were adopted, it would need to be acknowledged that 
this would involve a formal shifting of the burden from the prosecution to the defence once 
negligence has been established. The burden would be on the practitioner to provide evidence 
of “personal circumstances” and that evidence would have to include proof that the 
circumstances “affected the practitioner during the episode of care or event in question”.112  
Other subjective factors, including long tenure, excellent reputation and no prior disciplinary 

                                                           
108 Dr S, above n 39 at [119]. 
109 At [142] 
110 Dr E v Director of Proceedings (2008) 18 PRNZ 1003 at [25] and [26].   
111 This was the situation in a case decided under the Medical Practitioners Act 1995 and where the Tribunal in 
dismissing the charge against the Practitioner described a “chain of events which culminated in an adverse 
outcome” – see Simmonds MPDT 263/03/102D at [128]. In that case there were multiple practitioners involved 
in the care but only the Doctor was charged.  It would be speculative to consider whether a different outcome 
may have been reached if all practitioners had been charged for their individual departure from accepted 
standards, which then cumulatively led to the negligent care and it’s arguable that each individual failure would 
not have met threshold.  That is not to say multiple practitioners can’t be charged with failures in care relating to 
the same event. This was the situation in Cruzada HPDT 34/Nur05/17D and A HPDT 33/Nur05/18D where the 
nurse in A on three separate occasions administered the wrong level of paracetamol (1g instead of 250mg) to her 
patient and the nurse in Cruzada recognized the error but did not disclose the information to the appropriate 
senior practitioner (and in fact told no one).  Both practitioners were found guilty of professional misconduct for 
the failings in the individual care they provided. 
112 Manning, above n 1, at 939. 
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finding, would remain relevant to penalty but wholly inappropriate to the threshold 
inquiry.113  
 
While not necessarily disagreeing that a hybrid approach for subjective factors is appropriate 
there still needs to be a measure of consistency across the Tribunal’s decisions with respect to 
disciplinary findings for negligence.  In that sense before any formal adoption of a “hybrid” 
approach takes place, the caution of the High Court in McKenzie should be borne in mind:114 
 

The purpose of the disciplinary procedure is the protection of the public by the 
maintenance of professional standards.  That object could not be met if in every case the 
Tribunal and the Court was required to take into account subjective considerations 
relating to the practitioner.  

 
V Balancing Competing Interests 
 
As has been noted throughout this paper the purpose of the 2003 Act is primarily to protect 
the public.  The Tribunal has confirmed that in considering whether professional misconduct 
has been established one of the considerations is whether sanction is required to protect the 
public and maintain professional standards.   
 
Any evidence of reluctance by the Tribunal to make disciplinary findings in respect of 
negligence and any corresponding reduction in the number of decisions where negligence has 
been established, will undoubtedly impact on the discretionary decisions made by the PCC 
and the DP about whether to bring negligence charges in the first place.  Because negligence 
arguably raises important questions about a practitioners competency and fitness to practise, 
it is difficult to see how reluctance by the Tribunal and the subsequent effects of that, would 
not erode the protective purpose of the disciplinary process (and the governing legislation).  
 
Establishing the right threshold for negligence is however a delicate balance and in many 
ways while a blanket test is necessary to achieve consistency across the professions, it can 
also be unhelpful as each case is bound to turn on its own facts.  There is also public interest 
in not lowering the threshold as it may deter health professionals from joining the profession 
for fear of being charged with negligent misconduct.  It is clearly not in the public interest to 
limit the pool of health practitioners working in the health sector.  
 
There is equally an argument that less serious negligence is appropriately managed under Part 
3 of the 2003 Act, which allows regulatory bodies to address identified competency concerns 
through rehabilitative measures and if necessary interim suspension.115  Part 3 however is a 

                                                           
113 Ibid.  
114 McKenzie v The Medial Practitioners Disciplinary Tribunal, above n 19 at [71] 
115 Health Practitioners Competence Assurance Act 2003, Part 3, ss 34, 36, 38 and 39. 
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private process116 where the lack of publicity dilutes the effectiveness of protecting the public 
(who may not know their health provider has been subjected to a competency review) and 
maintaining professional standards.  There can only be a limited deterrent or educative effect 
on the wider profession if the conduct is not known about.117 In addition less serious 
negligence might warrant a competency review under Part 3 but still require that a 
disciplinary process take place under Part 4.118  Relying on Part 3 is therefore not a complete 
answer to how mild-moderate negligence is managed. 
 
VI Conclusion 
 
While the majority of negligence cases decided by the Tribunal have resulted in a disciplinary 
finding, there are some problematic themes emerging from the most recent negligence cases 
which may signify reluctance on the part of the Tribunal to make those types of findings.   
 
These themes include a seeming double threshold test for negligence, undue deference to the 
practitioner, and a change in approach to the consideration of subjective factors. These 
themes are not insignificant and if applied consistently have the potential to change the test 
for professional misconduct, in a way not necessarily restricted to charges of negligence. That 
will undoubtedly erode the protective purposes of the Act as applied by the Tribunal. 
 
There is of course a delicate balance to be reached and competing interests at play and while 
for now it is not possible to conclude the Tribunal has “gone too far” in its reluctance, it is 
arguable the Tribunal is heading towards imposing a higher threshold than is required under 
the 2003 Act for clinical negligence. Until an appellate court considers these issues, the 
Tribunal’s movement in this direction is unlikely to be stopped.  
 
 
 
 
 

                                                           
116 Nicola Sladden and Sarah Graydon “Liability for Medical Malpractice – Recent New Zealand 
Developments” (2009) 28 Med Law 301 at 306 described it as a “confidential review of an individual’s 
practice”. 
117 Ron Paterson , above n 92, at 81states with reference to a 2010 review of the Medical Council that whilst 
endorsing its rehabilitative approach the review “warned of the risk that ‘cases that should be considered under 
the conduct procedures are dealt with as competence cases’ and of  “too comfortable a relationship developing 
between the profession and the regulator’”.  Mr Paterson further cites the review as noting the “need for greater 
transparency to ensure ‘accountability and maintaining public confidence in the system of regulation of doctors 
in New Zealand and cautioned adoption of priorities that ‘appeared to be based on government [workforce] 
priorities rather than strict public protection”. 
118 In J v Director of Proceeding, above n 26 at [49] distinguished the conduct caught by Part 3 and the 
disciplinary process under Part 4 by stating “Speaking broadly, Part 4 concerns discipline for conduct including 
lack of competence by reason of misconduct and Part 3 by simple incompetence” and at [51] confirmed that “A 
practitioner may warrant re-education in terms of Part 3 and concurrently meet the criteria for discipline in Part 
4”.   
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