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Abstract 
New Zealanders are among the highest egg consumers per capita in the world. Approximately 3.4 million 

hens produce more than one billion eggs every year, the majority of which are produced in conventional 

cages. In recent years there has been a shift in consumer attitudes which has resulted in an increase in the 

demand for free range eggs. A trip to any supermarket reveals the premium consumers pay for free range 

eggs, compared with cage eggs. This paper analyses the regulation of free range eggs in New Zealand, 

focusing on how the regulation affects consumers. Most consumers choose to purchase free range eggs for 

ethical reasons believing that the hens enjoy a better standard of life. However unfortunately this is not 

always the case. The current regulation is fragmented and flawed which is allowing egg producers to deceive 

consumers. When it comes to free range eggs consumers are forced to rely on the honesty of producers as it 

is impossible to detect deception. This paper advocates for regulation reform through labelling. The 

introduction of an enforceable labelling standard is advocated for, which would hold producers accountable 

for their carton claims and ensure consumers are able to make informed product decisions. 

 
Key words: Free Range, Eggs, Regulation, Consumer, Labelling, and Transparency.  
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I Introduction 
Eggs are big business in New Zealand. As a population, New Zealanders are among the 
highest egg consumers per capita in the world with each person eating around 230 eggs per 
annum.1 New Zealand is free from the three major exotic poultry diseases: avian influenza, 
infectious bursal disease and New Castles disease, along with many other pests and disease 
strains, which makes it an ideal egg farming environment.2 Approximately 3.4 million hens 
produce more than one billion eggs every year, the majority of which are produced in 
conventional cage systems.3 In recent years there has been a shift in consumer attitudes 
which has resulted in an increase in the demand for free range eggs.4 Currently 14 per cent 
of New Zealand eggs are described as free range.5 A trip to any supermarket reveals the 
premium consumers pay for free range as opposed to cage laid eggs. Most consumers 
choose to pay this extra cost for ethical reasons, believing that the hens enjoy a better life. 
However, unfortunately this is not always the case.  
 
This paper analyses the regulation of free range eggs in New Zealand, focusing on how the 
regulation affects and protects consumers. The first part of the paper considers the 
motivations behind the free range egg movement, outlining why consumers choose to 
purchase free range eggs. The term free range is associated with ethical production 
practices and hens who enjoy a higher quality of life. The majority of free range egg 
consumers are driven by a desire to back better welfare and do so by rejecting cage egg 
production.6  
 
The current regulation is then evaluated finding that there are many flaws in the system 
resulting in free range eggs which are not always what consumers expect. There is no across 
the board legal definition of what “free range” actually means and egg producers are 
profiting from the free range confusion. The result of the ad hoc approach to regulation is 

  
1 Egg Producers Federation of New Zealand “Good Eggs: Farming welfare-friendly & affordable eggs for 
New Zealand” <www.eggfarmers.org.nz>. 
2 Poultry Industry Association of New Zealand “Why is it not possible to visit a poultry farm like you can a 
dairy farm?” <pianz.org.nz>. 
3 Poultry Industry Association of New Zealand Inc. and Egg Producers Federation of New Zealand Inc. 
“Submission to the Primary Production Committee on the Animal Welfare Amendment Bill 2013” at [1]. 
4 Consumer “Free-range Eggs” (2 October 2014) < www.consumer.org.nz>. 
5 Egg Producers Federation of New Zealand “Free-range” <www.eggfarmers.org.nz>. 
6 Christine Parker “Voting with your fork? Industrial free-range eggs and the regulatory construction of 
consumer choice” (2013) 649 AAPSS 52 at 55. 
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an industry of deception where deceiving consumers through misleading or untrue label 
claims is common.7 
 
Information can be a powerful regulatory tool. When it comes to free range eggs consumers 
are forced to rely on the honesty of producers as it is impossible to detect deception. This 
paper asserts that a reform to the regulation, through transparency in labelling, is necessary 
to overcome the regulatory failures. The introduction of an enforceable standard which 
producers must meet in order to use the free range label is advocated for, which would 
create a minimum definition for free range eggs. 
 
Effective enforcement mechanisms are key to driving the success of any regulation. The 
paper then considers the enforcement tools in the current regulatory approach, finding that 
there is an urgent need for improvement. Although positive enforcement mechanisms exist, 
they are not being used effectively. Regulatory enforcement that is not responsive causes a 
lack of cooperation and law breaking in the future, which is evident in the egg farming 
industry. How free range labelling standards would improve the regulation is also 
discussed, focusing on the need for regular auditing and verification of labelling claims. 
This would be achieved through introducing label claim checks as a part of the current farm 
audits, with the Ministry for Primary Industries as the key enforcer of the labelling 
requirements.  
 
Finally the paper discusses what a labelling standard would look like for consumers and 
offers some options for reform. The issue in New Zealand is that there is a lack of consumer 
awareness about the varying standards that free range encompasses and as a result 
consumers believe they are purchasing a product that does not necessarily meet their 
expectations. An enforceable labelling standard could be supported by mandatory 
information disclosure on labels, a symbol system or technology, to ensure consumers are 
able to purchase free range eggs that accord with their values. 
 
Overall the regulatory scheme is ineffective and failing to protect consumers from producer 
deceit. An enforceable labelling standard would ensure that egg producers are held 
accountable for their carton claims and provide much needed certainty to the industry, 
enabling consumers to make informed product decisions.  
 

  
7 Commerce Commission v Garnett [2014] DCR 300 at [6]. 
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II The Free Range Movement 
Consumers in increasing numbers are choosing to purchase free range eggs for moral and 
ethical reasons. This purchasing trend is largely a result of campaigns by animal welfare 
advocates against the current cage system approach to egg farming, an approach many 
consumers strongly believe is wrong.8  

A Cage Production 

The majority of eggs in New Zealand, and globally, are produced using cage systems in 
what is known as “factory farms”.9 Cage systems were introduced in the 1960s and allowed 
production to intensify and industrialise.10 This approach allows eggs to be produced at 
very low costs. However hens in factory farms are subjected to shocking conditions and as 
a result the system has been described as “industrialised cruelty”.11 In factory farm 
conditions, hens lay approximately 300 eggs per year and have a span of about 18 months 
before they are considered “spent” and cleared out (sent to be slaughtered).12 Their entire 
18 months are spent in wire cages known as “battery cages”.13 The space in the cages is 
limited, with each cage housing three to five hens and each bird having a minimum area of 
only 550 square centimetres. This is insufficient space for hens to spread their wings or 
turn around and prevents them from performing most of their natural behaviours such as 
preening, nesting, perching, foraging and dust bathing.14 Many producers also manipulate 
lighting conditions and feed to reduce hens rest periods and force hens to continue laying.  
 
Not surprisingly battery hens suffer from a number of health issues.15 Hens’ bones become 
weak from a lack of exercise, sunlight and calcium loss which can lead to cramping and 
broken legs. The exposure to vast volumes of faecal matter requires antibiotics to be added 
to their feed and chemicals sprayed in the air,16 and the increased production reduces their 
general health and immunity to disease.17 The hens also exhibit an array of problematic 

  
8 Christine Parker, Carly Brunswick and Jane Kotey “The happy hen on your supermarket shelf” (2013) 10(2) 
Journal of Bioethical Inquiry 165.  
9 In New Zealand over 80 per cent of eggs are produced using conventional cages. 
10 Parker, above n 6, at 53. 
11 Jessie Hulme “Free-range scam: Factory farming has to go” (8 August 2014) The Daily Blog 
<www.thedailyblog.co.nz>. 
12 Parker, above n 6, at 56. 
13 Parker, Brunswick and Kotey, above n 8. 
14 At 55. 
15 At 55. 
16 Tony Weis The global food economy: the battle for the future of farming (Zed Books, London, 2007) at 
60- 61. 
17 Diane Loughan Food shock (Exisle Publishing, Wollombi, 2012) at 60-62. 
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behaviours: they become de-feathered from rubbing up against the wire of the cage and 
their feet get pressed into the wire floor from only sitting in one position. Hens have a 
natural pecking order which is usually benign however the absence of stimuli, crowded 
conditions and increased stress from the cage system can lead to pecking, trampling and 
cannibalism.18 To combat this, hens have part of their beaks removed with an infra-red 
beam as chicks in a practice called beak trimming.19 This practice causes trauma and often 
leaves hens with chronic pain.20 
 
As a result of the animal welfare concerns raised battery cage egg production and public 
outcry, the European Union, along with a number of states in the United States, have moved 
away from battery cage systems.21 New Zealand has also moved to ban factory farms with 
all conventional cages to be replaced with colony cage systems by 2022.22 However there 
are also many concerns with this form of egg production.23 It is important to note that 
colony production, sometimes referred to as furnished colony systems, is still a form of 
caged egg production and therefore many of the concerns with cage systems expressed 
above remain. Furnished cages are banned in Switzerland and are set to be banned in 
Austria by 2020 and Belgium by 2024.24  

B Rejecting Cage Egg Production 

Human values are referred to by Vermeir and Verbeke as “relatively stable beliefs about 
the personal or social desirability of certain behaviours”.25 They express the goals that 
motivate people and can play an important role in the consumer decision making process. 
The ethical consumer feels responsible towards society and expresses these feelings by 

  
18 Parker, Brunswick and Kotey, above n 8.  
19 Egg Producers Federation of New Zealand Consumer research on enriched colonies (Research Summary, 
2010). 
20 American Veterinary Medical Association Literature Review on the Welfare Implications of Beak 
Trimming (February 2010) at 1. 
21 Council of European Union Council Directive (EC) 1999/74 “laying down minimum standards for the 
protection of layer hens” [1999] OJ L203; Parker, Brunswick and Kotey, above n 8. 
22 National Animal Welfare Advisory Committee “Layer hen cages to be phased out” (press release, 6 
December 2012). 
23 Hans Kriek “Colony cage con” (7 October 2014) SAFE <www.safenewzealand.org>. 
24 Justin Kerswell “Battery egg hens still face hell as ‘enriched’ cages phased in” (8 September 2011) The 
Ecologist <www.theecologist.org>; SAFE “What’s happening overseas?” <www.safe.org.nz>. 
25 Iris Vermeir and Tim Verbeke “Sustainable food consumption: exploring the consumer ‘attitude – 
behavioural intention’ gap” (2006) 19 J Agr Environ Ethic 169 at 173. 
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means of their purchase behaviour.26 Cage egg production is seen by many New Zealanders 
as wrong and in recent years there has been a shift against this form of production in favour 
of free range eggs. Currently 14 per cent of eggs are described as free range in 
New Zealand, with the method of hen housing affecting purchasing decisions in one third 
of the market.27  
 
New Zealand consumers are not alone in their desire to back better animal welfare and 
become ethical consumers by supporting free range egg producers. In Australia free range 
eggs are far from a niche product with 65 per cent of consumers buying free range in the 
2014 - 2015 year period.28 Globally, consumers in Germany and the Netherlands have 
refused to buy cage produced eggs, with supermarkets in these countries now refusing to 
sell them.29 A rejection of cage egg production is not confined to consumers. Cafes, 
restaurants and food manufacturers are also responding to this shift in consumer demand 
by choosing to only use free range eggs and advertising this to gain a competitive 
advantage. In July 2015 notable fast-food restaurant, McDonalds, pledged to use only free 
range eggs by 2016.30 The move was described as “customer driven.” Once the transition 
is complete, all of the approximately 13 million eggs used each year will be free range, 
making up about nine per cent of all free range eggs sold in New Zealand.31 
 
It is clear that buying free range is not just a trend. The majority of consumers choose to 
purchase free range eggs for animal welfare reasons, as an expression of preferred values 
and a statement about how hens should be treated. Secondary reasons for purchasing 
free range eggs include taste, health and environmental impacts.32 Parker, Brunswick and 
Kotey state that consumer choice is not just about expressing preformed personal values 
but also an attempt at collective political action, to change the “moral, political and 
economic arrangement of eggs” that create what is available to consumers.33 Cage egg 
production is seen by many as cruel and unnatural, whereas free range is the ethical and 

  
26 Patrick De Pelsmacker, Lisbeth Driesen and Glenn Rayp Are fair trade labels good business? Ethics and 
coffee buying intention (Faculty of Economics and Business Administration Ghent University, Working 
Paper, 2003). 
27 Egg Producers Federation of New Zealand, above n 19. 
28 Choice Free range eggs: Making the claim meaningful (Choice Report, June 2015) at 3. 
29 SAFE, above n 24. 
30 3 News “McDonald’s to adopt free-range eggs” (13 July 2015) <www.3news.co.nz>. 
31 3 News, above n 30. 
32 Rachel Clemons and Katinka Day “Do you shell out for free-range eggs?” (7 August 2014) Choice 
<www.choice.com.au>. 
33 Parker, Brunswick and Kotey, above n 8. 
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morally acceptable alternative.34 Most ethical consumers believe that eggs come from 
“happy hens” who have the freedom to move, access to the outdoors and are able to express 
their natural behaviours, and expect free range eggs to represent these values.35  
 
III The Regulatory Issues 
Consumers in increasing numbers are choosing to purchase free range eggs, 
notwithstanding the premium, for moral and ethical reasons. This form of production 
carries many increased costs which are offset by charging an increased price. These costs 
are legitimised where there are improved farm conditions, fewer impurities, higher 
nutritional contents and an overall increase in hen welfare.36 However some producers have 
seen the surge in consumer demand as an opportunity and have attempted to cash in on the 
trend.37  
 
It is impossible to tell how an egg has been produced from its shell and because of this 
consumers are forced to rely on egg farmers to truthfully label their eggs. Although this 
paper focuses on consumers, it is important to note that the regulation of free range eggs 
affects many different actors. These include supermarkets and other retailers as direct 
customers, the hens themselves who benefit from increased animal welfare concerns and 
egg producers, both large and small, who need to know what the standards are in order to 
make business decisions.  
 
Currently egg producers have a lot of discretion to self-regulate which, as will be discussed 
below, a number of egg producers have abused.  

A New Zealand’s Current Regulatory Approach 

There is no one key statute, regulation, policy or regulatory body responsible for ensuring 
the term free range is only used in relation to what consumers would consider “actual” free 
range eggs. There are no clear standards nor is there an across the board legal definition of 
free range and what it actually means. The term is regulated through a fragmented approach 
of public, through statutes, and private, through certification bodies, policies. 

  
34 Loughan, above n 17, at 58. 
35 John Kaye “Egg wars: How politics of influence block free-range labelling reform” The Guardian (online 
ed, Australia, 10 December 2013). 
36 FRENZ “Free Range Eggs: As Nature Intended” <www.frenzs.co.nz >. 
37 See Humane Society International “Submission to South Australia Free Range Eggs Reform 
Implementation Team regarding the proposed Industry Code for growing Free Range Eggs in South 
Australia” at [1]. 
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1 Public regulations 

People in charge of animals must comply with the Animal Welfare Act 1999 and any 
minimum standards for animal care and management in codes of welfare. The Act broadly 
covers all forms of animal production and any standards specific to a particular animal are 
dealt with in the codes of welfare. Egg producers must adhere to the Animal Welfare (Layer 
Hens) Code of Welfare 2012 which sets minimum standards for the care and management 
of layer hens in the various production methods (cage, barn, outdoor access).38  
 
In the Code the requirements for free range farming are equated with those relating to 
“barns with access to the outdoors” and there is no specific mention of the term 
free range.39 If a producer is charged with an offence under the Animal Welfare Act, 
evidence of their failure to meet the minimum standards in the Code can be used to support 
the prosecution. Likewise, evidence that a producer has met or exceeded the minimum 
standards in the Code can support a defence under the Act. However the requirements in 
the Code are not enforceable alone. Free range or “barns with access to outdoors” 
requirements in the Code include maximum stocking densities of 2,500 hens per hectare 
(outdoors) and nine hens per meter squared (indoor). The Code is flawed as it is unclear 
exactly what the requirements are, if any, to legitimise an egg producer using the free range 
label. 
 
A further key regulatory tool is the Fair Trading Act 1986 (FTA). This Act applies to 
anyone in trade and makes it illegal for businesses to mislead consumers, give false 
information or use unfair trading practices 40 The FTA seeks to enable consumers to make 
informed choices about goods and services.41 The FTA governs free range eggs as it 
requires egg farmers to truthfully label their eggs and not engage in deceptive conduct in 
relation to advertising and packaging. The use of the free range label on eggs may breach 
the FTA if the label is not accurate. However the failure to specify exact requirements for 
free range eggs in the Code of Welfare, makes it difficult to bring a claim under the FTA.  
 
Overall these public regulatory tools fail to deter deceptive egg producers from engaging 
in illegitimate conduct. This has resulted in the current free range landscape being 
fragmented, with egg producers employing an array of practices. There are also poor 

  
38 Animal Welfare (Layer Hens) Code of Welfare 2012 at [1.1]. 
39 At 4. 
40 Section 1A. 
41 Section 1A. 
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consumer protections that are failing to ensure consumers are getting the eggs that they 
think they are paying for. 

2 Private regulations 

Farmers can voluntarily opt for independent certification of their free range eggs. Private 
organic certification bodies include AsureQuality and BioGrow. Gaining certification tells 
consumers that the farms have been independently audited and meet the certification rules. 
These rules go above and beyond those in the Code of Welfare. For example, AsureQuality 
sets an outdoor stocking rate of 850 hens per hectare and an indoor stocking rate of six hens 
per meter squared.42 These stocking densities are much lower than the Code of Welfare 
which sets an outdoor stocking rate of 2,500 hens per hectare and an indoor stocking rate 
of nine hens per meter squared. 
 
The SPCA also provides an accreditation system for free range egg farmers. Accreditation 
is communicated to consumers by way of a Blue Tick logo on egg cartons. This is the 
largest accreditation scheme and eggs with the SPCA Blue Tick are commonly found in 
the large New Zealand supermarket chains (Countdown, New World and Pak’nSave). Egg 
producers voluntarily join the scheme and by doing so are bound by the Blue Tick 
standards. Accreditation is given after a successful audit of all processes.43 The standards 
are stricter than the Code of Welfare but more lenient than the aforementioned certification 
bodies. Accreditation is contingent on a maximum indoor stocking density of ten hens per 
meter squared and a maximum flock of 5,000 hens per enclosure.44 Somewhat 
controversially, the SPCA Blue Tick permits the practice of beak trimming.45  
 
There are many small and medium scale farmers selling free range eggs who have not 
sought any accreditation because they disagree with the certification terms. An example of 
this regulatory issue is the withdrawal by Sunset Free Range from the SPCA Blue Tick 
accreditation scheme. Sunset Free Range opted out after the Blue Tick was granted to 
Wholesome New Zealand, a company that produces both free range and cage eggs. One 
argument is that by granting the tick to a company that sells cage eggs, the SPCA neither 
persuades nor punishes the company for failing to meet its free range standards across the 
entirety of the company’s egg farming operation. On the other hand, the tick only applies 
to particular eggs and if the particular eggs meet the free range standards the SPCA has the 

  
42 AsureQuality “Organic Standard for Primary Producers, Version 5” (2013) at [5.17.5]. 
43 SPCA “SPCA Blue Tick Standards: Layer Hens Barn and Free Range” (2013) at 4. 
44 At 19. 
45 At 17. 
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right to grant it. Notwithstanding this, it is an interesting issue as it questions both the 
legitimacy of the scheme and also the influence the SPCA accreditation actually has over 
egg producers.46 

B Failures of the Current Regulatory Approach 

The current regulatory tools paint a picture of a regulatory system lacking cohesion and 
scope. Parker argues that the regulatory technique is not only an instrumental or political 
choice but a substantive value choice that privileges certain actors, interests and values and 
puts others out of sight.47 The current regulatory approach is fragmented. As will be 
revealed below, the interests of industrialised free range egg producers are favoured at the 
expense of the values of, most importantly for this paper, consumers, but hen welfare and 
legitimate small scale free range egg producers as well. Unfortunately there has yet to be a 
major catalyst for change. The issue has gained some prominence in recent years however 
the lack of regulation in free range egg labelling is not a topic that has demanded large 
scale attention from the media, general public or Parliament. One reason for this could be 
that the majority of consumers have faith in the free range label, particularly the eggs that 
carry the trusted SPCA Blue Tick for example. This is concerning given that not all free 
range eggs are legitimate and many egg producers abuse this trust. 
 
The failures of the current system will be discussed under three headings below: certainty, 
deception and advertising and labelling. 

1 Certainty 

There are clear tensions between the focus of the regulations and what goals they attempt 
to achieve. The Animal Welfare Act and Code of Welfare have both an animal welfare and 
producer focus, by providing best practice information. The private accreditation schemes 
provide a forum for producers to differentiate products, whilst offering consumers with 
some information to aide decision making. In contrast, the FTA has a clear consumer focus. 
Additionally, the absence of a coherent goal in the regulation and lack of a definition, has 
enabled egg producers to stretch the boundaries. This has resulted in the large and 
ambiguous category of the free range egg.48 
 
Consumers should know that cage free does not necessarily mean cruelty free. There is in 
fact a spectrum of free range eggs ranging from producers who are exceeding the stocking 

  
46 Consumer, above n 4. 
47 Parker, above n 6, at 68. 
48 Parker, above n 6, at 60. 
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density limits of the Code of Welfare and others who meet the more stringent organic 
certification standards. Furthermore, the current regulation does not necessarily result in 
free range eggs from farms with improved hen welfare. Buying free range eggs does not 
guarantee that practices, such as beak trimming and forced moulting, which many 
consumers would believe to be unnecessarily cruel, are not carried out in the farms that 
produce the eggs. Both the Code of Welfare49 and SPCA Blue Tick50 permit the use of 
beak trimming in free range systems as it is seen as necessary to combat adverse hen 
behaviour such as pecking.51 Others would dispute the necessity of this practice in genuine 
free range, rather than industrial, systems where hens are free to perform their natural 
behaviours.52  
 
Overall the lack of a free range definition and the prevalence of varying accreditation 
standards makes it difficult for consumers to know whether the eggs they purchase meet 
their own free range expectations. This is largely due to the goals of the current regulation 
failing to take account of consumer expectations. The majority of consumers purchase free 
range as an expression of preferred values, therefore the goals of the regulation should 
include consumer knowledge. Without that goal consumer expectations cannot be met. To 
remedy this regulatory failure the goals must be reframed in order to allow consumers to 
purchase free range eggs in accordance with their expectations. 
 
The lack of certainty over the standards also prohibits egg producers from making 
value-add decisions and fails to support competition in the market. The current regulatory 
approach also does not provide producers with the information they need to avoid false or 
misleading claim allegations nor does it support bringing such claims under the FTA. In 
reality the ethically competent consumer, who is willing to invest time, money and social 
and emotional intelligence in seeking out information, will discover that often one can only 
buy the idyllic free range egg outside of the major supermarket chains.53 
 

2 Deception 

There are issues with the legitimacy of free range eggs as there are producers who are 
benefiting from higher prices by falsely using the free range label. Unfortunately this is not 

  
49 Animal Welfare (Layer Hens) Code of Welfare at [8.2]. 
50 SPCA, above n 43, at 17. 
51 Parker, above n 6, at 73. 
52 At 73. 
53 Parker, Brunswick and Kotey, above n 8. 
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a minor issue and there have been multiple recorded instances of untruthfulness by 
producers. This is particularly concerning as the free range label carries a price premium.54 
Australian studies show that consumers pay an average of 99 cents for free range eggs and 
55 cents for cage eggs per 100 grams.55 Similarly in New Zealand free range eggs retail for 
around twice the price of cage eggs.56 
 
The case of Commerce Commission v Garnett57 is an example of producer deception. The 
offender, Mr Garnett, was a director of Forest Hill Farms which produced eggs. Over a 20 
month period, from April 2010 to November 2011, Mr Garnett sold approximately 206,000 
dozen cage eggs which had been packaged as free range or barn laid. The New Zealand 
Commerce Commission estimated that the deception resulted in a pecuniary advantage to 
Mr Garnett of approximately $376,000.58 Mr Garnett pleaded guilty to 20 charges of 
obtaining by deception,59 and was sentenced to twelve months home detention60 and 200 
hours community service.61 Judge Harvey identified three sets of victims: the supermarkets 
as direct customers, the public who were deceived into purchasing cage eggs and the egg 
industry, where public confidence was likely to be diminished due to the offending.62 Judge 
Harvey noted the impossibility of looking at an egg and knowing whether it is free range 
or caged, stating that consumers relied on the honesty of the packaging and Mr Garnett’s 
deception was a clear breach of this trust. 63 The purposes of sentencing in this case were 
to hold Mr Garnett accountable for his “completely and utterly unacceptable” conduct and 
act as a deterrent for the egg industry where the behaviour was found to be “common”.64 
 
New Zealand consumers are not alone in their vulnerability to deception by egg producers. 
The Australian case of Australian Competition and Consumer Commission v Pirovic 
Enterprises Pty Ltd (No 2) further highlights the issue of deception by egg producers.65 

  
54 As at 1 September 2015: At Countdown a six pack of size seven Select cage eggs costs $2.29, whereas the 
same eggs that carry the free range label cost $3.75. This is a difference of approximately 40 per cent. 
55 Choice, above n 28, at 3. 
56 Consumer, above n 4. 
57 Above n 7. 
58 At [3]. 
59 At [1]. 
60 At [21]. 
61 At [25]. 
62 At [11]. 
63 At [13]. 
64 At [6]; Commerce Commission “Masterton Poultry Farm fined $10,000 for breaching Fair Trading Act - 
eggs not free-range” (press release, 21 October 2002). 
65 [2014] FCA 1028. 
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The case was brought by the Australian equivalent of the New Zealand Commerce 
Commission, the Australian Competition and Consumer Commission (ACCC), against egg 
producer Pirovic Enterprises. The company was fined for misleading and deceiving 
consumers over free range claims. Flick J held that Pirovic could not justify claims due to 
the high stoking densities of the barns, and the number, size, placement and operation of 
the physical openings to the open range which restricted the ability of the hens to move 
freely.66 The judgment set an important precedent as it ruled that hens must be able to go 
outside each day to be free range, something that the majority of consumers purchasing 
free range eggs would consider to be common sense.67 
 
Cases like Garnett and Australian Competition and Consumer Commission v Pirovic 
Enterprises Pty Ltd (No 2) highlight the failures of a regulatory system that does not 
provide uniform standards for free range egg production. Falsely labelling and selling eggs 
is a serious breach of consumer trust and industry integrity. This kind of deceptive 
behaviour by producers undermines public faith in the egg industry as a whole.68 These 
producers are only able to get away with their deception because their actions are left 
largely unregulated.69 In order to ensure consumers are protected from this deception and 
can make informed decisions the industry must be effectively regulated.  

3 Marketing and labelling 

The lack of an enforceable standard has created many gaps in how the various regulatory 
tools interact. This has resulted in high incentives for egg producers to cheat by falsely 
labelling cage eggs as free range and using deceptive marketing techniques. Free range egg 
advertising is often adorned by pictures of hens frolicking in green grass and many 
consumers would be disappointed to find out that this picture does not necessarily reflect 
reality. Many consumers would be appalled to learn that many hens would not even make 
it outside no matter how green the grass looks on the carton.70 In fact there have been 
multiple instances of animals raised in shocking conditions contrary to the claims of the 
packaging. An example is the Garnett case.  
 
The National Animal Welfare Advisory Committee (NAWAC) heard many submissions 
relating to the term free range and what the definition should be, when preparing the Code 

  
66 At 8 – 10. 
67 Joanna Woodburn “Free-range eggs claim: New precedent to be set after Pirovic Enterprises fined for 
misleading, deceiving customers” ABC News (online ed, Australia, 23 September 2014). 
68 Commerce Commission v Garnett, above n 7, at [17]. 
69 Consumer, above n 4. 
70 Kaye, above n 35.  
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of Welfare. Some submitters were concerned with increased competition, particularly from 
producers using the label where hens cannot utilise the outdoor range and are for all intents 
and purposes existing as barn hens. These submitters considered that allowing such 
producers to use the free range label could damage their own reputation as free range 
producers.71 Notwithstanding these persuasive concerns, NAWAC decided that it was not 
appropriate to state a definition of free range in the Code, choosing instead to refer to 
“systems with outdoor access”. The primary reason for this was that the Code applied to 
backyard hen houses as well as commercial egg production which gave rise to complexity 
in the use of the free range term.72 They noted in their report that this did not preclude the 
industry from using the term “when marketing its products”.73  
 
The decision to ignore the term free range in regulation has resulted in producers being 
able to use labels that are manipulative and which take advantage of consumers’ good 
instincts. This is surely an unintended consequence of NAWAC’s decision not to include 
the term as it would be absurd for the committee to approve of, or encourage industry wide 
deception. This decision also has impacts on legitimate small-scale producers who are 
doing good things in the free range industry. The current regulation has left these producers 
on an unfair playing field.74 Differentiation is difficult when both industrialised egg 
producers and legitimate small-scale producers are using the same term and telling the 
same marketing story.75  
 
The marketing technique of egg producers is the main source of information for consumers. 
Although there is an argument that no reasonable person would believe the marketing of 
free range eggs, this does not provide suitable justification for remaining with the status 
quo. The failure to regulate the use of the term in marketing and labels allows producers to 
deceive consumers, harming competition and restricting social change. The latter is 
particularly concerning as bringing about a change in egg production is one of the major 
drivers of consumers choosing to purchase free range over cage eggs. This paper would 
also argue that it is not unreasonable for people to rely on the marketing as for many 
consumers these images are the exact conditions they expect the hens to be enjoying. 

  
71 National Animal Welfare Advisory Committee Animal Welfare (layer hens) code of welfare report 
(December 2012) at [20(b)]. 
72 At [20(b)]. 
73 At [20(b)]. 
74 See Choice, above n 28, at 6 – 7. 
75 At 7. 
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Consumers need to be confident about what the terms actually mean to enable informed 
product decision. Unfortunately the current approach to regulation fails to achieve this. 

4 Ineffective regulation is harmful to consumers 

A trip to any supermarket reveals the premium consumers must pay for free range eggs as 
they cost significantly more than cage eggs.76 Ineffective regulation is detrimental to 
consumers who have made a value decision and paid the premium necessary to reflect this 
decision. If the premium price is not reflected through improved conditions and hen 
welfare, not only are consumers wasting their money, but they are also being misled by 
egg producers. These egg producers then make a financial gain from ethical consumers 
without incurring the expense of improving farm conditions and hen welfare.  
 
It is also important to note the negative effects on small scale producers who are unfairly 
disadvantaged, larger producers who continue to risk non-compliance in a regulatory 
vacuum and the government who has to deal with the consequences of a failing market 
through expending resources such as the investigation in Garnett.77 The varying production 
situations which may be considered free range, also limits the ability to take enforcement 
action under the FTA. This is particularly true where the production system in question 
meets industry standards or is consistent with the interpretation of the Code of Welfare.  
 
Overall the result of this ad hoc approach to regulation is that consumers think they are 
getting a product produced a certain way, that may not in fact match reality. It is evident 
from the failures described that the current approach to the regulation of free range eggs is 
ineffective and failing consumers. Consumers are translating their ethical concerns by 
buying eggs for their positive qualities (buying free range) and boycotting eggs for their 
negative qualities (not buying cage eggs).78 However in reality this process is being 
distorted by egg producers. A key failure of the system is this ability of producers to distort 
the consumer decision making process through manipulative labels.  
 

  
76 Campbell Live “Caged colony or free range eggs – do you know what you are buying” (7 August 2014) 
3 News <www.3news.co.nz>; Suzie Metherell “Eggs prices rise as cage farmers embark on $200m upgrade 
to meet welfare code” (15 May 2014) NBR <www.nbr.co.nz>; Talia Shadwell “Supermarkets try to crack 
the cage question” (12 October 2013) Stuff <www.stuff.co.nz>. 
77 Choice, above n 28, at 11. 
78 Patrick De Pelsmacker, Lisbeth Driesen and Glenn Rayp “Do consumers care about Ethics? Willingness 
to pay for fair-trade coffee” (2005) 39(2) J Consum Aff 363 at 364. 
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Reform is desperately needed and justified in this area to ensure that consumers are not 
being deceived and can trust in the legitimacy of the free range egg market. This is 
discussed in further detail below. 

C Information as a Regulatory Tool 

Allocative efficiency is a state of the economy where resources move to their more highly 
valued uses or are allocated in such a way that consumer satisfaction is at the highest 
possible level.79 Ogus states that consumer choice lies at the heart of this notion and 
depends on two fundamental assumptions: that decision makers have adequate information 
about the choices available to them and that they are capable of rationally processing the 
information to make decisions which maximise their utility.80 Information is therefore key 
to achieving allocative efficiency and is essential for an effective market to operate.81 A 
lack of information in the free range egg industry has created a market failure.82 This failure 
has resulted in high economic incentives to cheat. Cheating results in higher profits and 
this potential gain outweighs the risk of detection in a poorly regulated market.83 The result 
of this is an industry of deception. Egg producers are able to label eggs as free range without 
justification, doing away with consumer choice and preventing the market from achieving 
allocative efficiency.  
 
Information can be a powerful regulatory tool in a competitive market. A seller’s incentive 
to cheat is reduced where a sufficient number of individuals at the margin are able to detect 
deception and threaten action, ensuring that competitive pressures are sufficient to 
discipline traders.84 Where these conditions are not present regulatory controls are prima 
facie justifiable.85 When it comes to free range eggs, consumers are forced to rely on the 
honesty of supplier labelling claims as it is impossible to detect deception – the shell of an 
egg does not reveal the conditions it was produced in. As it stands, the current regulatory 
approach fails to provide consumers with the tools to check the validity of labelling claims 
and therefore, as decision makers, they do not have the necessary information to make 
choice’s that reflect their values and preferences. 
 

  
79 Bronwen Morgan and Karen Yeung An introduction to law and regulation (Cambridge University Press, 
Cambridge, 2007) at 24. 
80 At 24. 
81 Kaye, above n 35. 
82 Morgan and Yeung, above n 79, at ch 2. 
83 At ch 2. 
84 At 24. 
85 At 25. 
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The lack of public knowledge and access to reliable information about the different 
conditions that eggs are produced under, has allowed egg producers to manipulate and 
make ambiguous the definition of free range. This is revealed in Qzone research which 
found that consumers believed free range to mean hens that are free to roam outdoors, to 
scratch, to eat grass and live in a natural uncrowded environment.86 In reality a free range 
egg spectrum exists and not all free range eggs are created equal. The term can mean 
anything from the conditions mentioned above to de-beaked hens living in crowded sheds 
so packed they cannot actually get outside. These hens may arguably be worse off when 
compared to their battery hen sisters. Furthermore, the multiple instances of animals raised 
in conditions contrary to the claims of the packaging reveals that the failure to provide 
consumers with information is a major flaw in the current regulatory approach.87 

1 Information through transparency  

In food policy “voting with your fork” or “shopping for change” is a consumer choice 
model of regulation and is proposed as a powerful way to change the food system.88 
Labelling and disclosure to support consumer choice are lauded as important alternatives 
to onerous mandatory regulation in regulatory policy.89 This form of regulation can be 
described as a “transparency policy” approach and is based on the assumption that 
informed consumers can positively influence the behaviour of organisations through 
purchasing decisions.90 However consumer choice policies must be supported by accurate 
and high quality information to be effective.  
 
There are criticisms of transparency based regulation. Parker, Brunswick and Kotey claim 
that the issue with a consumer choice approach to regulation is that it appears to give 
consumers the power to regulate but without meaningful label requirements, it puts a 
significant moral and cognitive burden on consumers wishing to buy genuinely free range 
eggs to go beyond what is on the label.91 On the other hand Fung, Graham and Weil argue 
that these issues can be overcome.92 For transparency policies to be successful they must 

  
86 Egg Producers Federation of New Zealand, above n 19. 
87 Hulme, above n 11. 
88 Parker, above n 6, at 53; Michael Pollan “Voting with your fork” The New York Times (online ed, New 
York, 7 May 2006); Robin Roff “Shopping for change? Neoliberalizing activism and the limits to eating non-
GMO” (2007) 24 Agriculture and Human Values 511 at 512. 
89 Parker, above n 6, at 53. 
90 Archon Fung, Mary Graham and David Weil Full disclosure: the perils and promise of transparency 
(Cambridge University Press, New York, 2007). 
91 See Parker, Brunswick and Kotey, above n 8. 
92 See Fung, Graham and Weil, above n 90. 
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place the needs of ordinary citizens at centre stage and produce information that informs 
their everyday choices. Access to information means more than simply placing it in the 
public domain, it requires the provision of content that is useful, customized and 
interactive.93 Food labelling provides a platform to correct the sub-optimal state of 
information in the free range egg market through providing consumers with the material 
they need to compare products and make decisions in an accessible and understandable 
manner.  
 
Transparency in labelling is based on the principle that there is no need to deceive the 
consumer.94 When transparency policies achieve their objectives they follow an action 
cycle: information users perceive and understand disclosed information therefore choosing 
better goods and information disclosers understand the users’ choices and improve 
practices or products.95 With transparent free range egg labelling consumers will continue 
to have a choice of eggs - cage, barn and free range - however what they gain is the ability 
to make meaningful product distinctions and decisions. If the demand for ethical eggs is 
high there will be strong incentives for these producers to enter the market and provide 
eggs which meet these consumer expectations. Similarly if demand for eggs meeting the 
minimum free range egg requirements is high, producers can and will continue to meet this 
market.  
 
IV Reforming Regulation through Food Labelling 
The current regulatory scheme is seriously lacking. There is no across the board legal 
definition of free range and very limited restrictions on the use of the term on packaging 
and marketing. The current self-regulation approach has resulted in a market failure in free 
range egg labelling. The result is a market where the incentives to cheat are high, resulting 
in egg producers falsely using the free range label and misleading consumers, a practice 
which the Garnett case revealed to be common in the industry. There is also an absence of 
high quality information which is essential for any market to operate.96  
 
Consumers need to be confident about what the term free range actually means to enable 
informed product decisions. Legislated transparency in labelling could become a powerful 
tool for improving consumer choices and ensuring producers are held accountable.  

  
93 At 181. 
94 Free Range Egg & Poultry Association of Australia Inc. “Responses to AECL’s Free Range ‘Fact Sheet’” 
<www.freerangefarmers.com.au>. 
95 At 6. 
96 Kaye, above n 35. 



21 
 

A Current Free Range Egg Labels 

When shopping for eggs there is a lot of information on the packaging including the egg 
size, best before date, nutrition information and farming method.97 When it comes to free 
range eggs the text and graphics on labels tends to focus on portraying the values 
represented by the eggs and telling a story about the happiness of the hens and the lifestyle 
they enjoy.98 It is common to see happy hens frolicking in beautiful green pastures, 
however such pictures are misleading given chickens are decedents of jungle fowl and 
actually feel very vulnerable in open ranges.99 It is clear that these pictures are not 
necessarily expected to be taken seriously as accurate representations of the hens’ life. 
Rather, the images hide the fact that many of the eggs may come from hens suffering in 
just as poor conditions as the battery farms the consumer does not want to support by 
purchasing from. 
 
Most labels fail to provide consumers with vital information such as stock density, beak 
trimming, outdoor access or feed and antibiotic information. Consumers may expect free 
range hens to be fed organic or natural feed and be less exposed to chemicals, however this 
may not be the case. An example are the hens in New Zealand’s largest egg producer 
Mainland’s free range flock “Woodland” which are fed non-organic Karotene feed along 
with antioxidants to reduce stress, and pigment to ensure their eggs have the deep orange 
yolk colour consumers associate with a free range egg.100 Woodland eggs also raise another 
issue; although supermarket shelves appear to be filled with many different egg options, 
many of the free range brands are in fact produced by companies who also produce cage 
eggs. Producers are not required to disclose the distribution and production information 
which would reveal this, and as a result few cartons do have this information.101 The 
Australia New Zealand Food Standards Code requires egg producers to label eggs with the 
suppliers name and business address.102 The rationale for this rule is that people need to 
know who to contact if something is wrong with the product, and this goal does not extend 
to listing full distribution and production information.103 
 

  
97 Egg Producers Federation of New Zealand “Egg Labelling” <www.eggfarmers.org.nz>. 
98 Parker, Brunswick and Kotey, above n 8. 
99 Parker, Brunswick and Kotey, above n 8. 
100 Campbell Live, above n 76. 
101 New Zealand Food Safety Authority Food labelling requirements for eggs and egg products (January 
2009) at 3-7. 
102 At 3. 
103 Ministry for Primary Industries Guide to comply with labelling requirements (May 2013). 
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Further labelling issues arise with industrialised free range egg production. Supermarkets 
and large egg producers seem to be responding to consumer sentiment about cage egg 
production by making free range eggs affordable.104 Parker, Brunswick and Kotey found 
that low priced free range eggs in Australian supermarkets, Coles and Woolworths, were 
generally produced in crowded, large-scale, shed-based systems where the many hens have 
only “theoretical” access to a poorly vegetated outdoor range.105 Similar low cost free range 
eggs produced by large-scale companies can be found in New Zealand supermarkets such 
as Pams, sold at New World and Pak’nSave.106 Although the Australian findings may not 
be identical in New Zealand it is difficult to imagine that the hens in large-scale free range 
production enjoy the lifestyle of the genuine free range “happy” hen, the carton marketing 
suggests. Private accreditation scheme labelling further adds to consumer confusion. The 
schemes purport to prove that eggs are genuinely free range, yet the labels fail to provide 
any meaningful information about the standards the producer must have met to receive the 
logo.  
 
The lack of meaningful information and transparency in labelling means consumers are 
unable to make decisions based on preferred values, meanwhile egg producers profit from 
the free range confusion. Furthermore, although many of the current label claims are 
misleading, as most reasonable consumers would not believe that when they purchase free 
range eggs they were paying for eggs produced in factory conditions, prosecutions under 
the FTA are rare.107 The lack of regulation and general consumer confusion over the 
minimum standards of a free range egg make it easy for producers to get away with their 
deception and this needs to change. 

B The Case in Australia 

The issue of free range egg labelling has gained prominence in Australia. Since 2000, 
Australian Agricultural Ministers have opted for an industry-led consumer approach to 
regulation.108 This consumer choice model can be described as largely being based on the 
transparency theory mentioned previously. In practice however the regulatory approach 
has failed. Parker describes how the consumer choice model of labelling has 

  
104 Parker, Brunswick and Kotey, above n 8.  
105 Parker, Brunswick and Kotey, above n 8. 
106 Pams “Where to Buy” <www.pams.co.nz>. 
107 Hulme, above n 87. 
108 Parker, above n 6, at 57. 
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“responsibilized” 109 consumers in Australia more than it has empowered them.110 The term 
“responsibilized” describes consumers who must take greater responsibility for ensuring 
the free range eggs they purchase meet their expectations, in a regulatory framework that 
neglects to provide the information they need to make this decision.111 The Australian 
approach to labelling has also created the very large and ambiguous category of the free 
range egg.112 
 
The public regulation of free range egg standards in Australia is similar to the New Zealand 
approach. The Model Code of Welfare for Domestic Poultry is a non-enforceable code, 
agreed upon by all governments, which outlines the conditions required for different egg 
production systems – cage, barn and free range.113 Notably the Code refers specifically to 
“free range” systems,114 unlike the New Zealand equivalent which only refers to “barns 
with outdoor access”.115  
 
In 2012 the ACCC rejected an application by the Australian egg producer industry body, 
Australian Egg Corporation Limited, of its revised standards for their egg certification 
trademark. The body wanted to increase the maximum outdoor stocking density from the 
Code’s current limit of 1,500 to 20,000 hens per hectare. This change was rejected by the 
ACCC on the basis that the revised standards were out of line with consumer expectations 
of free range, therefore having the potential to mislead and deceive consumers.116 
 
Concerns about the standards continued and in 2013 Queensland became the first state to 
have a legislated definition of free range, controversially opting for a maximum stocking 
density of 10,000 hens per hectare.117 Later that year consumer advocacy group Choice 
lodged a complaint with NSW Fair Trading, alleging that current labelling standards were 
harming the interests of consumers. A 2015 report by the group found eight major instances 
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of the ACCC alleging eggs were not free range,118 with the investigation resources of these 
claims resulting in significant costs to the government. Choice also found that the absence 
of certainty results in costs to industry and that overall consumers lose out as the study 
found no correlation between price and standards in free range eggs.119 Choice described 
the current regulation and labelling as “free for all, anyone can put anything on their 
carton”.120 
 
Momentum for change had reached its pivotal point.121 In June of this year consumer affairs 
Ministers agreed to develop a national information standard for egg labelling, including a 
definition of free range eggs.122 This standard will be designed to ensure consumers can 
make informed decisions about what they are purchasing and a draft is set to be presented 
to state and federal ministers in 2016.123 

C Food Labelling in New Zealand 

Nixon and Yeabsley note that:124 
 

Regulation in its various forms in New Zealand occurs against a broad backdrop of 
economic and social policy. Part of that setting is the international dimension. The 
existence of the rest of the world provides opportunities and risks in the search for 
better regulation, as it does in many other areas of policy. More importantly, engaging 
with the rest of the world in one sphere almost always has implications in other 
spheres. 

 
The impending national information standard in Australia provides a platform for 
New Zealand to follow suit and also create free range egg labelling standards. 
Harmonisation of free range egg labelling requirements would make sense between 
New Zealand and Australia as the issue could be dealt with in the trans-Tasman, joint Food 
Standards Code which will be discussed below. Furthermore, the consumer decision 

  
118 In a five year period from 2010 – 2015. 
119 Choice, above n 28, at 7. 
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making interests, along with hen welfare, small producer and government interests, in both 
countries are very much the same.125  

1 Food Standards Australia and New Zealand 

New Zealand and Australia operate a trans-Tasman, bi-national food standards regulatory 
regime called Food Standards Australia and New Zealand (FSANZ).126 The primary 
objective of FSANZ is to develop or review food standards and variations of food standards 
in order to protect public health and safety.127 Further objectives are the provision of 
adequate information relating to food to enable consumers to make informed choices,128 
and the prevention of misleading or deceptive conduct.129 
 
The regime is an example of trans-Tasman cooperation in order to promote harmonisation 
of laws in both countries and support trade.130 Cooperation is important for New Zealand 
as Australia is the largest trading partner. Good regulation not only promotes trade but 
attracts more investment, which in turn generates further trade.131  
 
The New Zealand Food Safety Authority (NZFSA) sits alongside the FSANZ and has the 
primary responsibility for developing food safety standards for New Zealand. NZFSA is 
administered by the Ministry for Primary Industries. The FSANZ develops standards for 
both countries with advice from NZFSA and other stakeholders. These standards are found 
in the Australia New Zealand Food Standards Code,132 which deals with labelling and other 
issues such as additives and genetically modified foods.133 Policy and final approval for 
FSANZ is set by a ministerial council, consisting of one New Zealand minister and one 
minister from the Australian Federal Government and each of the states and territories of 
Australia. FSANZ provides clear regulatory direction, consistency and certainty at a lower 
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cost than if Australia and New Zealand regulated food standards independently.134 This is 
an advantage to New Zealand as it would be difficult to replicate the consistency that 
FSANZ provides and impossible to do so at current costs. A further advantage of FSANZ, 
is that consumers in the domestic market are protected as New Zealand has access to 
Australian expertise and facilities.135  
 
One of the important mechanisms in the system is the ability of each nation to opt in or out 
of food standard proposals. New Zealand used this mechanism to opt out of the Country of 
Origin labelling proposal. This allows relatively controversial standards to be dealt with in 
different ways by each jurisdiction, although in practice this is rare.136 

2 FSANZ and food labelling 

One criticism of FSANZ is that food safety and public health is bundled together with 
consumer awareness and product labelling, achieving the former standard but not consumer 
awareness.  
 
Truth in labelling is a requirement of the Food Standards Code. This requires food to be 
labelled with an accurate name or description that indicates the true nature of the food. For 
example, chicken noodle soup should contain chicken. If the product merely contains 
chicken flavouring, not real chicken, then the product should be labelled chicken flavoured 
noodle soup. 137 Similarly when a consumer purchases free range eggs one would expect 
the eggs to be produced in the conditions described earlier, for example hens that have 
access to the outdoors and are able to express natural behaviours. If this is not the case the 
label should indicate the conditions the eggs were in fact produced in. 
 
In October 2009, a Review of Food Labelling Law and Policy was announced by the 
Australia and New Zealand Food Regulation Ministerial Council.138 The crux of the 
Review was to address and resolve the tensions between the motivations that drive labelling 
policy: the interests of the consumer for information, industry for marketing flexibility and 
government for population health.139 The Panel adopted a hierarchy to approach the issues 
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in descending order of food safety, preventative health, new technologies and consumer 
values issues. Consumer values issues are those reflecting consumer perceptions and 
ethical views, a category the use of the term free range comes under.140  
 
The report recommended that regulatory actions in relation to consumer values issues 
should be initiated generally by industry, relying on the “misleading or deceptive” 
provision in consumer protection legislation (the FTA in New Zealand). The possibility of 
some specific methods of production being referenced in the Food Standards Code to 
achieve consistency of definitions was also discussed.141 The Panel also recommended that 
industries consider establishing agreed standards for terms related to animal husbandry 
(free range, barn laid and caged in the case of poultry).142 The Panel emphasised the value 
of industry-initiated self-regulatory intervention for consumer values issues that would 
incorporate voluntary codes of practice, the roles that certification schemes can play to 
effectively communicate values-based messages and the development of agreed standards 
through existing frameworks such as FSANZ. A monitoring regime was also advocated 
for.143 The regime would establish self-regulatory measures in the first instance, but when 
evidence of systematic failure to provide accurate information to enable consumers to make 
decisions is found, more prescriptive forms of intervention would be triggered.  
 
Overall the approach the Panel recommended was largely aspirational in regards to 
consumer awareness. The recommended self-regulation approach to value issues is evident 
in the current regulatory approach to free range eggs. As described previously this approach 
is ineffective and has resulted in the market failure the industry currently suffers.  
 
Currently free range egg labelling is not within the realm of FSANZ, due to it not being 
covered by the Food Standards Code, therefore FSANZ has no enforcement powers. 
Furthermore, the Australian and New Zealand governments have restated their support for 
the existing non-regulatory approach to consumer values kinds of labelling.144 However 
this paper argues that industry self-regulation, an unenforceable Code and accreditation 
schemes which lack consistency are failing to achieve the FSANZ goal of enabling 
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consumers to make informed decisions. Fung, Graham and Weil state that government 
action in transparency policies is needed for three reasons:145 
 

…only government can compel disclosure of information from public and private 
entities, only government can legislate permanence in transparency and only 
government can create transparency backed by the democratic process. 

 
The need for more prescriptive forms of intervention has been triggered and is justified in 
an area where the current approach is failing and allowing producers to gain from deceiving 
consumers. 

D Regulating Free Range Egg Label Requirements 

Access to clear, transparent and reliable information is an important factor in the decision 
making process.146 This is lacking in the free range egg industry and as a result, it is likely 
that the majority of consumers have low awareness or comprehension of the real free range 
characteristics of different brands of eggs. The most important condition for transparency 
effectiveness is that new information becomes embedded in the decision routines of 
information users.147 In order for labelling requirements to be useful the information must 
be produced in such a way that consumers are able to utilise it and are stimulated to seek 
out the information in future. The less information available or the more complex and 
contradictory it is, the more uncertain consumers may be regarding what eggs to choose.148 
Chair of the FSANZ review of food labelling, Neal Blewett notes that “the food label is a 
finite space faced with an ever increasing demand to contain ever more information”.149 A 
key success factor in free range egg labelling is finding the right balance of text and blank 
space on a carton to ensure that the information can be effectively understood by 
consumers. 
 
As mentioned above there is already a significant amount of information on egg cartons 
and any extra requirements for free range eggs must not result in information overload. 
Information overload would result in the disclosure failing to aide consumer decision 
making. Although a discussion is outside the scope of this paper, it is relevant to note that 
these concerns are not limited to free range eggs but indicative of wider labelling issues in 
the number of ethically linked terms (such as “natural” or “sustainable”). Similarly 
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consumer awareness problems are not restricted to eggs but present across many animal 
product industries (including free range pork or chicken). 
 
The differing conditions eggs are produced in are currently poorly communicated to 
consumers. Although some producers do list additional information such as “Wairarapa 
Eggs”, which labels egg cartons with such information as “no antibiotics,” it is not 
common. As it stands requirements for free range labelling are not in the Food Standards 
Code. Given the failures of the current approach this paper argues that labelling 
requirements should be added. 150  
 
An effective enforceable labelling standard for free range eggs would require the producer 
to list key information clearly and consistently on each carton so that consumers can 
compare eggs and make informed decisions.151 Although a spectrum of conditions exists, 
an enforceable standard would refer to the minimum conditions required for an egg to be 
classified as free range. Minimum free range conditions in the standard should include an 
upper stocking density limit for maximum outdoor, indoor and flock sizes, a minimum 
number of pop holes for hens to access the outdoors, along with a requirement that hens 
must actually spend a certain number of hours outdoors. Specifying minimums in these 
areas of egg production are advocated for as they are major determinants of genuine free 
range conditions. The minimum standards would be set by impartial, industry experts to 
ensure that free range eggs are produced by hens farmed in conditions consistent with the 
common understanding. 
 
The common understanding of a free range egg is one that comes from a hen living in an 
uncrowded environment, free to roam outdoors and express natural behaviours such as 
scratching.152 These are some key factors that determine a free range egg, however a 
spectrum of standards can exist that still meet these key factors. Effective regulation would 
result in labels which provide consumers with an indication of where on the spectrum the 
eggs fall, enabling them to make informed comparisons and purchasing decisions in 
accordance with their own values (this could include budget and ethical 
concerns/conscience).153  
 

  
150 Standard 1.2.7 prescribes the requirements of nutrition, health and related claims, and could be the ideal 
place to introduce free range egg labelling requirements. 
151 See Choice, above n 28, at 9. 
152 Egg Producers Federation of New Zealand, above n 19. 
153 Vermeir and Verbeke, above n 25, at 174. 
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There is a case for arguing that if the free range term is more heavily regulated, such that 
the standards are too high, market incumbents will respond by using another term to market 
their eggs. Such words could include “natural,” “outside and free” or “happy hens,” which 
would make tighter “free range” labelling restrictions redundant. This paper responds to 
such criticisms by arguing that it is the ethical consumer who is driving the free range 
movement and it is important that these consumers are not deceived. These consumers seek 
out free range eggs because the term represents the values they stand for in egg production. 
It is the free range label specifically that these consumers are interested in and because of 
this it is unlikely they will be fooled by such marketing tactics. It is crucial that the term is 
regulated effectively to ensure these consumers have the information they need to make 
value decisions.  
 
Moreover the term may be used in marketing, however it is one used across a number of 
industries and has developed a common understanding,154 which provides a justification 
for ensuring that the term is not abused by producers. Finally, the creation of enforceable 
standards does not restrict a producer’s ability to market eggs using other terms if they are 
not willing or it is not feasible for them to meet free range standards. However the presence 
of standards and labelling requirements will equip consumers with the tools and 
information they need to make decisions; allowing the ethical consumer to see through 
deceptive marketing techniques in a way that they currently are unable to. 
 
Overall it is clear that producers who use the free range label need to be effectively 
regulated. This paper advocates for the introduction of an enforceable standard which 
producers must meet in order to use the free range label. Ideally this would be included in 
the Food Standards Code. The standard should specify labelling requirements which would 
provide reliable information to consumers in order to make informed decisions. 
Additionally, including the minimum conditions described earlier in an enforceable 
labelling standard would create a minimum definition of a free range egg, restricting the 
ability of industrialised free range egg producers to manipulate and stretch the boundaries 
of the term. 
 
Enforcement is a key feature of the success of any regulation. Effective enforcement 
mechanisms are crucial to the success of a labelling standard in order to ensure it is adhered 
to by those the regulation is targeting. In the case of free range egg labelling, it is about 
ensuring truth in egg producers label claims. The next part of the paper will discuss 

  
154 Discussed in Parts II and III. 
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enforcement flaws in the current system, how the introduction of an enforceable labelling 
standard could be used to overcome these flaws and what mechanisms would need to be 
included in the system to ensure the regulation succeeds. 
 
V Enforcement 
Enforcement in free range egg labelling is about making sure producers are living up to the 
standards they claim to hold themselves to. As mentioned, many egg producers are failing 
to do this and as a result are obtaining significant pecuniary advantages by deceiving 
consumers.  

A Analysis of the Current Approach 

The free range egg industry is currently regulated through an ad hoc combination of public 
and private mechanisms. From an enforcement perspective, this has many negative 
implications and has contributed to the market failure mentioned earlier.  
 
A contravention of the FTA can result in individual fines of $200,000 or $600,000 in the 
case of a body corporate. Where the contravention involves commercial gain, the court 
may require the person to pay the value of that gain. As in the Garnett case, action may be 
brought by the Commerce Commission under the Crimes Act 1961 for obtaining by 
deception and can result in imprisonment of up to seven years.155 Additionally, as 
mentioned earlier the Animal Welfare Code has no legal basis however failure to meet the 
minimum standards can support prosecution under the Animal Welfare Act.156 Under the 
Act, farmers may receive infringement notices, contraventions of which can result in fines 
of up to $35,000 and prison sentences.157  
 
There are clearly serious penalties in the public regulatory scheme however the 
enforcement mechanisms are lacking. While it is an offence under the FTA to make 
unsubstantiated product claims, the chances of farmers getting away with their claims is 
high. When discussing the Garnett case, Commerce Commission Consumer Manager 
Stuart Wallace stated:158 
 

  
155 Crimes Act 1961, ss 240 -241. 
156 Animal Welfare (Layer Hens) Code of Welfare at [1.4]. 
157 Sections 162 – 169B. 
158 Commerce Commission “Forest Hill Farm owner sentenced for free range egg deception” (press release, 
5 August 2014). 
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We considered the conduct in this case to be very serious as it was calculated and 
deliberate. We only became aware of Mr Garnett’s actions after members of the egg 
producing industry made a complaint to the Commission… Consumers who 
purchased these eggs were subject to a serious breach of trust by the trader. It’s likely 
that consumers who purchase free range eggs do so as a matter of principle, as they 
are significantly more expensive than cage eggs. We think consumers are entitled to 
trust what traders tell them, particularly where the consumer has no way of 
independently verifying the claims being made. 

Sentences handed down in cases of deception need to send a clear message to the egg 
industry that those intending to defraud the public will face serious consequences.159 
Although the sentences can be high, to ensure that the possible benefits outweigh the risks, 
there must also be a high likelihood of being caught. Farms are audited by the Ministry of 
Primary Industries under the Animal Products Act at least one a year.160 There is a clear 
gap in the system here as although investigators check compliance with food safety 
regulations, no one checks the validity of free range label claims. This is an issue as if there 
were adequate checks in place Mr Garnett, who had been audited four times during his 
offending, would not have got away with the deception for as long as he did. In the case of 
the enforcement of free range egg regulation, the deterrent goal of sentences is not being 
achieved. It is clear that in this case Mr Garnett would have gotten away with his deceit but 
for the complaints of other egg producers. This is not an effective enforcement strategy as 
egg producers may not be able to monitor the actions of other producers and also market 
incumbents have little incentives to expose deceitful conduct that they too are engaging in. 
 
Similar enforcement issues arise in the private regulatory tools. There are incentives to gain 
certification such as consumer trust. Consumers are more likely to trust a product if it 
carries the SPCA Blue Tick, however egg farmers are not obliged to be certified. The 
voluntary nature of the accreditation bodies makes enforcement difficult. If the 
accreditation bodies refuse to certify a farmer’s eggs, the farmer can simply opt out of the 
scheme. These failures are particularly valid in the current egg industry given a lack of 
consumer knowledge about free range requirements generally and where voluntary 
accreditation is not widespread between producers.  
 

  
159 Rebecca Quilliam “Home Detention for 2.4m fake free-range eggs” The New Zealand Herald (online ed, 
New Zealand, 5 August 2014). 
160 Poultry Industry Association of New Zealand Inc. and Egg Producers Federation of New Zealand Inc. 
above n 3, at [2]. 
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Given there is no one legal definition of free range, and farmers are currently misleading 
in their communication of what it means, it is clear that the various regulatory tools are 
failing to be useful in practice. The FTA prohibits misleading information, however 
because free range standards are only recommended, there is no set point at which labelling 
information becomes misleading. This problem is highlighted by the varying standards in 
the private accreditation regulatory tools. Overall there are serious gaps in the enforcement 
tools which are allowing producers to be deceptive and failing to protect consumers and 
legitimate free range farmers alike.  

B Responsive Regulation Theory 

Ayres and Braithwaite claim that punishment is expensive. Therefore it is beneficial for 
regulators to first try to persuade the regulated and if this works first more resources are 
left to expand regulatory coverage.161 The crucial danger of beginning with a punitive 
posture, that projects negative expectations of the regulated actor, is that it inhibits 
self-regulation and the actor will react to this by resisting the regulator, abandoning 
self-regulation.162 Furthermore, they argue that punitive enforcement as a strategy of first 
choice is “unaffordable, unworkable and counterproductive in undermining the goodwill 
of those with a commitment to compliance”.163 Responsive regulation theory claims that 
in order to be effective and legitimate, regulation should adopt a principled deterrent and 
cooperative approach.164 Regulators should be responsive to the conduct of those they seek 
to regulate and assess how effectively corporations are regulating themselves before 
deciding on whether to escalate intervention.165  
 
Responsive regulation recognises that an approach based solely on strong penal 
enforcement is likely to produce a culture of resistance in some employers or industries,166 
whilst reliance on informal measures can “easily degenerate into intolerable laxity and a 
failure to deter those who have no intention to comply voluntarily”.167 Instead, responsive 

  
161 Morgan and Yeung, above n 79, at 68. 
162 At 195. 
163 At 195. 
164 Vibeke Lehmann Nielsen and Christine Parker “Testing responsive regulation in regulatory enforcement” 
(2009) 3(4) Regulation and Governance 376 at 376. 
165 John Braithwaite Restorative justice and responsive regulation (Oxford University Press, New York, 
2002) at 29. 
166 Richard Johnstone and Rick Sarre Regulation: Enforcement and compliance (Australian Institute of 
Criminology, 2004) at 5. 
167 Neil Gunnigham and Richard Johnstone Regulating workplace safety: systems and sanctions (Oxford 
University Press, Oxford, 1999) at 112. 
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regulation uses a blend of the two approaches through implementing a pyramid of 
enforcement techniques ranging from persuasion and self-regulation at the bottom, to 
coercion and punitive action at the top.168 The pyramid justifies deterrence as respectful 
forms of social control are used in the first instance and only after these have failed, are 
more dominating forms of control used.169 The pyramid approach to regulatory 
enforcement activates different motivations to encourage compliance and discourage 
cheating. Braithwaite suggests that compliance is most likely when an agency displays an 
explicit enforcement pyramid.170 When considering industry wide regulation the pyramid 
could range from self-regulation at the bottom to enforced self-regulation, command 
regulation with discretionary punishment and command regulation with nondiscretionary 
punishment at the top, as demonstrated in Table 1.171 

 
The current enforcement system is revealed in Table 2 below. It displays various elements 
of an enforcement pyramid: there are voluntary compliance mechanisms followed by 
regular inspections at the bottom of the pyramid escalating to hefty fines and prison 
sentences at the top.  
 

  
168 At 378. 
169 Braithwaite, above n 165, at 33. 
170 Morgan and Yeung, above n 79, at 196. 
171 At 198. 
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However the enforcement tools are not being effectively used, for example the failure to 
include labelling checks in yearly inspections, and are failing to motivate egg producers to 
commit to compliance. Currently there are high incentives for egg farmers to cheat the 
system as regulation is fragmented and has competing goals. Braithwaite argues that 
regulatory enforcement that is not responsive causes a lack of cooperation and law breaking 
in the future which is evident in the egg farming industry where breaking the rules is 
common.172  
 
It is evident in the previous discussion of the regulatory issue, that the free range egg 
industry is not effectively self-regulating. It is concerning that misleading consumers by 
falsely labelling eggs as free range and engaging in other deceptive conduct is common in 
the industry. The current regulation is flawed and failing to ensure producers live up to 
their claims. The industry is able to self-monitor to a degree, an example is the fact that the 
Commerce Commission was only alerted to the deception in the Garnett case due to 
industry complaints. However current self-monitoring is failing to protect consumers or 
legitimate free range egg producers alike, as it is not deterring many producers from 
engaging in deceptive conduct. Applying a responsive regulation response escalating 
intervention is justified. 

  
172 Braithwaite, above n 165, at 29-30. 
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C Enforcement and Labelling 

Regulation is neither efficient nor effective if it is not complied with or cannot be 
successfully enforced.173 Egg producers have many reasons to minimise or distort required 
disclosure: information can be costly to produce and even more costly if it causes 
reputational damage. In order to overcome these incentives to cheat, there needs to be 
substantial fines or other penalties for mislabelling.174 The introduction of an enforceable 
labelling standard would support a claim under the FTA and increase a producer’s chance 
of prosecution from unlikely to likely. However sanctions alone are not enough, legal 
penalties must be accompanied by rigorous enforcement to raise the costs of not disclosing 
or disclosing inaccurately.175  
 
The enforcer drives the success of the regulation. The Review of Food Labelling Report 
concluded that monitoring and enforcement of food labelling requirements of the Food 
Standards Code should be considered equally important as other elements of the Code.176 
A trans-Tasman Food Labelling Bureau was recommended to undertake a number of 
functions including facilitating compliance with labelling and liaising with consumer 
protection agencies in relation to confusing, misleading or deceptive food labelling.177 This 
recommendation has never become a reality and due to the significant costs involved it is 
unlikely to in the near future. Notwithstanding that, the reasoning behind the idea is sound. 
There would be many advantages of a specific body to create, monitor and enforce a 
labelling standard: consumers would have more certainty in label claims and the risks of 
detection for misleading or untruthful label claims would be significantly higher. 
 
Haines and Gurney state that evaluation of good regulatory practice cannot be divorced 
from a consideration of the goals to be achieved.178 It is perhaps ambitious to advocate for 
a specific labelling agency to enforce the labelling standard. However the current system 
does contain enforcement tools that could be more effectively utilised to ensure free range 
egg claims are true to the label. If labelling standards were included in the Food Standards 
Code, the Ministry for Primary Industries would become the main enforcer of the 

  
173 Australia and New Zealand Ministerial Forum on Food Regulation Overarching strategic statement for 
the Food Regulatory System (10 October 2013) at [F]. 
174 Fung, Graham and Weil, above n 90, at 179. 
175At 179. 
176 Food Safety Australia New Zealand, above n 138, at 14. 
177 At 15. 
178 Fiona Haines and David Gurney “Regulatory conflict and regulatory compliance: the problems and 
possibilities in generic models of regulation” in Richard Johnstone and Rick Sarre Regulation: Enforcement 
and Compliance (Australian Institute of Criminology, 2004) at 18. 
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regulation. As explained earlier, although farms are already audited by the Ministry for 
Primary Industries, the inspections fail to check the validity of label claims. This is a further 
example of the Food Standards Code achieving the food safety goal but not meeting 
consumer awareness.  
 
A key success factor for the regulation would be to include labelling checks as part of the 
Animal Products Act auditing process. This would see inspectors authorised to survey the 
actual farm conditions, for example stocking densities, access to the outdoors, and compare 
those with what the producers claim the conditions are on the label. New Zealand eggs are 
among the best in the world and the mode of production and label claim (free range versus 
caged eggs) does not necessarily affect risks to human health, therefore checking label 
claims may be outside the scope of the Animal Products Act.179 However given the audits 
are carried out by the Ministry of Primary Industries, which has the responsibility of 
enforcing the labelling requirements Food Standards Code,180 it would make sense to 
harmonise labelling with the food safety checks by having both checks run by the same 
agency. 

1 A labelling standard and the enforcement pyramid 

Braithwaite argues that governments are more likely to achieve their goals by using 
voluntary self-regulation in the first instance.181 Significant non-compliance is normal 
under government command and control regulation as well as self-regulation, however the 
latter is significantly less burdensome from a taxpayer and industry perspective.182 
Escalation up the pyramid gives the state greater capacity to enforce compliance but at the 
cost of increasingly inflexible and adversarial regulation.183  
 
Unfortunately applying a solely self-regulation approach to the free range egg industry is 
not feasible. Significant members of the industry are exploiting the privilege of 
self-regulation by a socially suboptimal level of compliance with regulatory goals.184 The 
current status quo is failing consumers and the industry alike. Furthermore, it also costs the 
government who must deal with the implications of industry wide deception, such as 
through Commerce Commission complaints and investigations. As discussed earlier these 
  
179 Animal Products Act 1999, s 2. 
180 Food Standards New Zealand “Labelling” (August 2013) <www.foodstandards.govt.nz>. 
181 John Braithwaite To punish or persuade: Enforcement of coal mine safety (New York Press, Albany, 
1985) at 123. 
182 Morgan and Yeung, above n 79, 197. 
183 At 198. 
184 At 197. 
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issues are not isolated to New Zealand but indicative of global free range egg problems. 
The self-regulation approach is being overhauled in Australia and studies there have shown 
that significant numbers of egg producers and 84 per cent of egg buyers agree with a 
national enforceable standard.185 Given these circumstances escalating the regulation 
approach, by way of an enforceable standard, is justified under the responsive regulation 
approach.  
 
Applying the regulatory pyramid to an enforceable labelling standard, most regulation 
would still occur at the base of the pyramid through self-regulation.186 The introduction of 
labelling requirements would create a minimum definition of a free range egg for the 
purposes of marketing and selling the eggs. This is an example of enforced self-regulation. 
If an egg producer wants to use the free range egg label it must ensure the minimum 
requirements are met, otherwise face the threat of action through FSANZ or a claim under 
the FTA. 
 
An enforceable labelling standard would increase consumer confidence, in turn boosting 
the demand for free range eggs and rewarding those who align to the standard. A Choice 
study found that Australian free range egg consumers would be willing to pay more than 
one dollar extra per carton than what they currently pay, if they could have confidence in 
their eggs.187 Although there are no comparable New Zealand statistics, it is likely that 
these conclusions would hold true in a New Zealand context also. This provides a great 
incentive for producers to meet the standards in order to reap the financial benefits. 
Similarly, if a producer is not persuaded to meet the free range standards it can continue to 
operate, but must use a different label. Other self-regulation techniques could include 
working with existing industry stakeholder bodies, such as the Egg Producers Federation 
of New Zealand which represents all commercial egg farmers across all farming types and 
the various private accreditation bodies, to initiate monitoring mechanisms and guidelines 
that are enforced internally.  
 
Escalating up the pyramid, regular vetting of labelling claims by the Ministry for Primary 
Industries with discretionary punishment options, such as warnings, provides opportunities 
for regulators and the regulated to communicate in order to achieve regulatory goals. 
Auditors would ensure all findings are recorded and any inconsistencies between label 
claims and production standards could be remedied first before heightened punishment 

  
185 Choice, above n 28, at 8. 
186 Morgan and Yeung, above n 79, at 196. 
187 Choice, above n 28, at 7. 
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occurs. Braithwaite also describes how punishment is necessary under command regulation 
to give credibility to the command.188 In instances of continuous deception or a flagrant 
disregard for auditors and the labelling standard, the full force of punishment options would 
be used.  
 
Alternatively a command regulation with nondiscretionary punishment approach could be 
used at the first instance of wrongdoing. This would ensure that the system was fair, 
reducing uncertainty and discrepancies between auditors, and lowering compliance 
costs.189 Such an approach could consist of immediate action through fines or the FTA in 
cases of label claims that do not in fact align with the actual production conditions. This 
would send a strong message to producers like Mr Garnett that such deceptive conduct is 
unacceptable and will not be tolerated, ensuring consumers can have confidence in free 
range egg label claims.  
 
The creation of an enforceable labelling standard for free range eggs, supported by regular 
audits by the Ministry for Primary Industries is a responsive approach to regulation. The 
labelling standard would become a tool for persuading egg producers to self-regulate and 
engage in positive industry behaviour in order to reap the rewards, whilst also providing 
the legal ammunition necessary to ensure successful claims under the FTA. This will 
denounce wrongdoers and deter producers tempted to engage in deceitful conduct.  
 
Overall, this paper argues that introducing an enforceable free range labelling standard will 
remedy the current enforcement issues to ensure the risks of detection outweigh the 
potential gains to producers. This will satisfy the regulatory goals of protecting consumers 
and providing them with meaningful information in order to make product decisions. 
 
VI Options for Reform 
There are clear conflicts in the various regulatory tools governing free range eggs which 
carry over into enforcement. The result is that the current approach has failed to deter egg 
producers from deceiving consumers and provide consumers with the information they 
need to make product decisions. As described earlier, the standards guaranteed by the 
various free range accreditation schemes and labels represent divergent living conditions 
which may not always be apparent to consumers.190 Producers may also construct their 

  
188 Braithwaite, above n 181, at 136. 
189 At ch 5. 
190 Aurora Paulsen “Welfare improvements for organic animals: closing loopholes in the regulation of organic 
animal husbandry” (2011) 17 Animal L 337 at 341. 
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own symbol as a label claim. For example, “Eco-Egg Approved” written on a black circle 
in the corner of the carton, such symbols may look to be an accreditation mark, but in fact 
carry no independent certification weight and are just a part of the producer’s marketing 
strategy.191  
 
Certainty about sustainability claims associates with more positive attitudes and stronger 
intentions to buy these products.192 Consumer awareness about labels is therefore crucial. 
Consumers need to easily identify a true free range carton of eggs, distinguishing it from 
others produced using intensive methods. The issue in New Zealand is that there is a lack 
of consumer awareness about the varying standards that free range encompasses and as a 
result consumers believe they are purchasing a product that does not necessarily meet their 
expectations. This is important as free range eggs come at a premium, which consumers 
choose to pay as a statement of their moral and ethical stance on how eggs should be 
produced.  
 
This paper has recommended that the current regulation approach needs to change. This 
paper advocates for the introduction of an enforceable minimum standard for egg producers 
to use the free range label, supported by stronger enforcement techniques carried out by 
Ministry for Primary Industries to overcome the current regulatory failures. However a 
further important issue is determining what an effective labelling standard would require 
and look like, in order to be effectively used by consumers.  

A Mandatory Information Disclosure 

With regards to the future Australian free range egg standard, consumer body Choice is 
advocating for a logo to be applied to every product indicating stock density levels. 
Appendix One reveals the display method Choice has recommended. The display is a 
standardised form of disclosure, allowing consumers to easily compare products. The 
rationale behind mandatory disclosure of stocking densities is that this is the best indicator 
of the accuracy of free range egg claims.193 However there are opponents to this view. 
Chief executive of Queensland United Egg Producers, John Coward, has stated that it is 
not the stocking density that is important but other factors, such as the environmental 
conditions of the farm and frequency of bird rotation. Coward argues that the focus should 

  
191 At 341. 
192 Vermeir and Verbeke, above n 25, at 185. 
193 Choice, above n 28, at 8; Parker, above n 6 , at 63. 
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be on management practices at each level of density, stating that “it’s about making sure 
the environment the birds are in is in good condition, and not about the number of hens”.194 
 
Although free range is about more than just stocking densities, other evidence suggests that 
in stocking densities of 10,000 - 20,000 hens per hectare it is unlikely hens will get to 
experience any green grass, as the outside area would be completely stripped bare. 
Furthermore, as discussed earlier, industrialised free range production can actually feature 
a high level of hen suffering.195 Although good farm practices can minimise this, the scale 
of production (flock size, indoor and outdoor stocking densities) is considered by many to 
be the major determinant of hen welfare.196  
 
Further mandatory information disclosure could include the use of antibiotics or beak 
trimming. The Humane Society International considers that given the term free range is 
associated with improved hen welfare, beak trimming should not be permitted as this 
clashes with consumer expectations.197 There is conflicting accounts on the benefits198 and 
negatives199 of this procedure. There is persuasive evidence that it is necessary to ensure 
hen welfare, at least with regards to industrialised free range egg production, as it ensures 
hens do not engage in pecking, cannibalism and other negative behaviours.200 On the other 
hand there is evidence that in lieu of beak trimming, hens should be provided with 
opportunities to engage in their natural behaviours through environmental enrichment 
(such as materials for scratching, pecking and dust bathing). Environmental enrichment 
results in happier hens removing the need for egg producers to engage in the practice 
altogether.201 Although this paper would agree with the Humane Society International, the 
purpose of this paper is not to determine what the exact requirements for a free range 
standard should be. Many consumers may have strong values when it comes to this practice 
and could find this information particularly helpful or persuasive when undertaking product 
comparisons and decisions.  

  
194 Melissa Davey “Free-range definition should not focus on hen numbers, says egg producer” The Guardian 
(online ed, Australia, 12 June 2014). 
195 Parker, Brunswick and Kotey, above n 8.  
196 Parker, Brunswick and Kotey, above n 8. 
197 Humane Society International, above n 37, at [3]. 
198 Paulsen, above n 190, at 352. 
199 See Parker, Brunswick and Kotey, above n 8.  
200 Sarah Lambton, Toby Knowles, Caroline Yorke and Christine Nicol “The risk factors affecting the 
development of gentle and severe feather pecking in loose housed laying hens” (2010) 123 Appl Anim Behav 
Sci 32 at 33. 
201 Paulsen, above n 190, at 358. 
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The benefits of a mandatory information approach is that such information is usually easily 
procured. For example, stocking information is easily verified in inspections: barn and 
outdoor space can be measured and stock records confirmed without difficulty as producers 
will keep hen records. Similarly beak trimming is easily confirmed as the procedure leaves 
hens with a visible disfigurement which producers could not hide.  
 
Adopting a standardised form of disclosure would also aide the regulatory purpose of truth 
in labelling to support consumer decision making. A standardised logo would become 
familiar and recognisable on egg cartons thus becoming information the consumer seeks 
out over time. This is important as information becoming ingrained in a consumer’s 
decision making habits is a critical success factor in transparency policies.202  

B Symbol System 

A further option could be to introduce some kind of symbol system in order to provide 
consumers with information that indicates where on the spectrum of free range egg 
conditions the eggs sit. A growing number of free range egg producers use some kind of 
symbol, whether it is an accreditation body symbol or otherwise, in order to verify the 
legitimacy of the eggs. However each producer displays the information differently, 
preventing consumers from easily comparing products. A further issue is that because there 
is no one enforceable free range standard, there is also no guarantee that the symbol actually 
means anything.  
 
Introducing a five star approach, with each star representing a set of criteria, could provide 
an option for offering more information to a consumer without overloading the carton with 
information. Free range eggs with more stars would have higher production standards. For 
example, standards which go above and beyond the minimum standards included in the 
Food Standards Code. Conversely, eggs with less stars would just meet the minimum 
standards. Alternatively the system could be extended to include all categories of eggs. A 
zero star rating could symbolise cage eggs, with higher ratings representing the varying 
production standards that meet or exceed the minimum labelling requirements for 
free range.  
 
The Health Star Rating (HSR) system is an example of this kind of approach to food 
labelling. HSR is a joint Australia and New Zealand initiative, administered by the Ministry 

  
202 See Fung, Graham and Weil, above n 90. 
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for Primary Industries. The system allocates stars to packaged foods based on their nutrition 
content.203 The HSR was developed in collaboration with industry, public health and 
consumer groups and builds on the recommendations by the Review of Food Labelling 
Law and Policy mentioned previously. A key purpose of the scheme is to guide consumer 
choice towards healthier foods, by enabling direct comparison between foods in a readily 
understandable form in order to increase awareness of foods that may contribute positively 
or negatively to overall health.204  
 
The HSR symbol method can be viewed in Appendix Two. A similar means of display 
could be utilised for eggs. The HSR is a voluntary scheme and a similar scheme could be 
introduced as either mandatory or voluntary in the egg industry. A voluntary scheme would 
fit under the self-regulation approach to enforcement by persuading egg producers to be 
accountable in their label claims. This would also carry lower costs to begin with and 
provide a tool for producers to stand out to consumers. On the other hand utilising it as a 
mandatory enforcement mechanism would ensure consumers have access to information 
from all commercial egg products. Similar enforcement issues to the SPCA Blue Tick could 
arise if the scheme was voluntary, which compulsory participation would overcome. 
However even if the scheme was voluntary it could be enforced more effectively through 
regular vetting of label claims along with stricter tools for noncompliance, for example 
fines. Regardless of whether the scheme was voluntary or mandatory, a symbol scheme 
would ensure that egg producers are not misleading in label claims, whilst still allowing 
product differentiation. 
 
Fung, Graham and Weil argue that transparency policies must be user focused; 
concentrating on the needs and interests of information users, as well as their abilities to 
comprehend information provided.205 They must also be sustainable to be effective 
(improve in accuracy, use and scope over time).206 The negatives of this approach is that it 
may take some time for consumers to comprehend what the different rankings mean and 
as mentioned, there would be some costs involved in starting up the scheme and educating 
consumers. However, as consumer awareness about the different conditions eggs are 
produced in grows, demand for more information may also grow. The benefits of a ranking 
system is that the approach is flexible enough to respond to changing production methods 

  
203 Ministry for Primary Industries “How the Health Star Rating system works” <www.foodsafety.govt.nz>.  
204 New Zealand Front of Pack labelling Advisory Group Final Report to the Minister for Food Safety 
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whilst also conveying a significant amount of information without overloading the 
consumer with text or taking up too much space on an egg carton. 

C Utilising Technology 

Transparency and technology could work together to empower people to make everyday 
decisions.207 Egg producers are already taking advantage of technology to reveal 
information about their eggs and production methods and gain a competitive advantage. 
An example is FRENZ which has a flock code on each carton of eggs. Consumers can then 
put the code into the FRENZ website and track exactly where that particular carton of eggs 
came from.208  
 
An additional transparency issue is that the sheer number of different brands of free range 
eggs available in the supermarkets appears to give consumers a choice about the way eggs 
are produced. However, the chains of production and distribution behind many of the caged 
and non-caged eggs are often the same.209 One option which would overcome this is to 
utilise technology in the form of a barcode which consumers could scan with a phone to 
reveal detailed information about the production method and distribution of the eggs.  
 
A further idea is for a website to be created which lists additional product information than 
what can feasibly be on the label. Such information could include flock size, beak trimming 
practices, feed used, if and what antibiotics are used, number of doors to the outside and 
price. Consumers could then check which brand best meets their values on the basis of 
objective data, rather than marketing images, in order to make product decisions. This 
could be industry or government initiated. Providing information could also be voluntary, 
adopting an informational approach to regulation rather than requiring producers to reveal 
the information. Consumers could then use their own opinion to assess a producer’s lack 
of contribution.210  
 
The benefit of these options, alongside an enforceable minimum standard in the Food 
Standards Code, is that it provides the ethically competent or engaged consumer who is 
willing to invest time in seeking out information with extra information whilst also being 
easily accessible for those consumers who are unwilling to invest extra time.  

  
207 At 173. 
208 FRENZ “Flock Locater” <www.frenz.co.nz>. 
209 Parker, above n 6, at 62. 
210 Neil Gunnigham “Beyond compliance: next generation environmental regulation” in Richard Johnstone 
and Rick Sarre Regulation: Enforcement and Compliance (Australian Institute of Criminology, 2004) at 55. 
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D Analysis of the Options for Reform 

Parker argues that: 211 
 

…the most far-reaching impacts of regulation are seen in how it constitutes and 
changes whole markets by privileging or constraining or empowering or ignoring 
various actors, interests and goals in the networks of production, distribution, 
exchange and consumption that create each market.  

 
Regulating labelling requirements through these options could move the market by 
establishing a minimum floor of allowable practices whilst also allowing room at the top 
for innovation and differentiation.212 Regulatory theorists often talk of the importance of 
not relying on one exclusive form of regulatory technique, rather seeking the optimal 
regulatory mix.213 An enforceable standard offers protection both to consumers, but also 
the legitimate free range egg farmers who are investing significant resources into doing the 
right thing.214 Currently producers making illegitimate free range label claims profit at the 
expense of legitimate producers. A labelling standard would provide protection to these 
producers and allow them to stand out and attain the financial benefits. Enforceable 
labelling requirements also provides consumers with the privilege of easily identifying and 
comparing free range eggs.215  
 
Including mandatory information disclosure requirements on cartons or a voluntary, or 
mandatory, five star rating system for free range eggs, along with the creation of a 
comprehensive comparison website would provide consumers with the tools to make value 
based product decisions. Consumers would be able to distinguish industrialised free range 
egg production from other production methods, for example producers only using organic 
feed and low stocking densities, and make decisions based on their personal ideals along 
the spectrum of free range eggs.  
 
Although labels may appear to assist consumers with selecting eggs that were produced 
using free range methods, there can be significant issues with labelling systems.216 Paulsen 

  
211 Parker, above n 6, at 68; Ann Swidler “Culture in action: Symbols and strategies” (1986) 51 Am Soc Rev 
273; William Sewell “A theory of structure: Duality, agency and transformation” (1992) 98 Am J Soc 1. 
212 Parker, above n 6, at 66. 
213 Richard Johnstone and Rick Sarre Regulation: Enforcement and Compliance (Australian Institute of 
Criminology, 2004) at 6. 
214 Humane Society International, above n 37, at [4]. 
215 At [4]. 
216 Paulsen, above n 190, at 340. 
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describes how government agencies can fail to adequately regulate production methods 
under the humane (such as free range) labels they oversee, rendering the labels of little use 
to consumers.217 Therefore regular vetting of information is crucial to ensure that a 
labelling standard and any of the options for reform, are fit for purpose. Effective labelling 
requirements would achieve the regulatory goals of protecting consumers from deceitful 
label claims and providing reliable information to make product decisions.  
 
Introducing the enforcement mechanisms mentioned earlier in the paper are necessary to 
support a labelling standard. The Ministry for Primary Industries would become the 
primary regulator, responsible for introducing mandatory label claim checks in the regular 
farm audits egg producers are currently subject to. This would diminish the economic 
incentives to cheat, by raising the risk of detection above the potential economic gain.218 
Providing consumers with transparency in labelling will also equip consumers with the 
information they need to hold producers accountable to their claims and make value based 
purchasing decisions, in turn correcting the current market failure. 
 
Overall an enforceable labelling standard would provide clarity to the free range egg 
confusion by creating a minimum definition of a free range egg. The certainty a standard 
would bring benefits consumers who could be reassured that they were getting the 
free range egg that they are paying for.219 Egg producers would be unable to continue to 
manipulate and make ambiguous the free range label, safeguarding consumers from such 
deceitful conduct and protecting the legitimate free range egg market.  
 
VII  Conclusion 
The choice of regulatory technique not only has enormous implications for consumer 
choice, but the welfare of hens and sustainability of small scale egg producers as well.220 
From an unenforceable national Code of Welfare to voluntary accreditation schemes, the 
current regulation is a patchwork of public and private standards. This approach fails to 
provide consumers with information and suffers from serious enforcement flaws. 
 
This paper asserted that in the absence of effective regulation, the free range market is 
failing consumers. This paper described the current regulatory approach and found that it 
is flawed and fragmented. Consumers do not have the information they need to hold egg 

  
217 At 340. 
218 Morgan and Yeung, above n 79, at ch 2. 
219 Humane Society International, above n 37, at [4]. 
220 Parker, above n 6, at 68. 
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producers accountable for their labels. The result is an industry of deception. Egg producers 
are able to label eggs as free range without justification, doing away with consumer choice 
and preventing the market from achieving allocative efficiency.  
 
The paper then discussed how introducing enforceable labelling requirements would 
overcome these regulatory failures. The standard would specify labelling requirements 
which would provide consumers with the information they need to make informed product 
decisions. The standard would in turn create a minimum definition of a free range egg, 
restricting the ability of industrialised free range egg producers to stretch the boundaries of 
the term. 
 
Issues with enforcement were then considered and how the introduction of a labelling 
standard would overcome these was discussed. Regular vetting of label claims would 
ensure that the risks of detection outweighed the potential economic gain therefore 
deterring producers from engaging in deceptive conduct. Finally options for reform were 
advanced which could be adopted in order to ensure consumers are able to distinguish 
between the various brands of free range eggs and make decisions based on their personal 
values. 
 
Demand for free range eggs is growing swiftly and it is important that the area is effectively 
regulated to ensure egg farmers do not engage in deceitful conduct. Until action is taken 
large and dishonest producers will continue to manipulate the market. Consumers deserve 
certainty over what they are buying, especially given that free range eggs are offered at a 
premium price. An enforceable labelling standard would provide clarity to the free range 
confusion by holding egg producers accountable for their labelling claims and ensuring 
that consumers have the information they need to make decisions.  
 
Overall the status quo approach to free range egg regulation is failing consumers. Reform 
is desperately needed to protect consumers and uphold the legitimacy of the free range 
label. 
  



48 
 

VIII Appendix One 
 
Choice mandatory stocking density display. 
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IX Appendix Two 
 
Example of the Health Star Rating symbol. 
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