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Abstract 

The purpose of this paper is to interpret the meaning of "artistic merit" in section 

3(4) of the Films, Videos and Publications Classification Act 1993 and its role in 

determining whether a publication is objectionable or should be classified as 

restricted. 

There has been very little commentary by the Office of Film and Literature 

Classification, the Film and Literature Board of Review or the New Zealand courts 

as to what the term means and its limits in a New Zealand context. Decisions by the 

Office of Film and Literature Classification and the Film and Literature Board of 

Review generally find that artistic merit exists in artworks, rather than not and seek 

expert evidence on occasion to support that perceived merit. The concept appears to 

be based on reputation and prestige of the artist, the artist's intent and the place the 

publication is displayed. 

Similar to New Zealand, the courts in the United Kingdom and Australia have 

not had to apply the scope and meaning of what is artistic merit. However, in 

Canada, with legislation similar to that in New Zealand, the courts have considered 

the meaning and scope of artistic merit extensively. The most recent Supreme Court 

of Canada dedsion defines the concept extremely broadly. 

In this paper, I conclude that a New Zealand court would be unlikely to give a 

broad meaning to artistic merit as is the case in Canada, and is likely to give more 

emphasis to the meaning and intent of the Films, Videos and Publications 

Classification Act 1993 than the New Zealand Bill of Rights Act 1990. 

The text of this paper (excluding abstract, table of contents, footnotes, 

bibliography and appendices) comprises approximately 14,846 words. 
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II Introduction 

The Films, Videos and Publications Classification Act 1993 ('the Act') restricts the 

right to freedom of expression in the New Zealand Bill of Rights Act 1990. 1 This paper 

considers the inquiry of artistic merit in the Act and how it arises in the classification of 

publications under the Act. 

As will be seen, there is little New Zealand authority as to what artistic merit means 

and its boundaries in the Act. This paper will consider other jurisdictions in an attempt to 

consider its meaning and scope and how a court in New Zealand would apply the artistic 

merit inquiry in the context of the Films, Videos and Publications Classification Act 

1993. 

This paper starts by initially attempting to define what "art", then it sets the 

background as to how artistic merit and artistic purpose are enquiries to be considered 

when applying the Films, Videos and Publications Classification Act 1993. Following 

this background, the paper considers New Zealand decisions of the Office of Film and 

Literature Classification, the Film and Literature Board of Review and the New Zealand 

courts to determine how the inquiry has been considered by New Zealand authorities. 

The paper then will consider international jurisprudence on artistic merit, including from 

the United Kingdom and Australia, but in particular, one of the only common law 

jurisdictions that has considered the application of artistic merit in any detail, Canada. 

Following that, the paper will then consider the role of artistic merit and artistic 

expression in light of the New Zealand Bill of Rights Act 1990 and will finally look at 

how the artistic merit inquiry should be applied in New Zealand and the difficulties that 

courts and authorities may encounter in attempting to define the boundaries of the 

concept and in applying it consistently. 

1 Bill of Rights Act 1990, s 14. 
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Ill What is "Art"? 

Art is a difficult concept to describe. Art can be described as self deception, a 

retreat from reality into fantasy and expresses the psychology of an artist.2 Art refers to a 

diverse range of human activities, creations, and expressions that are appealing to the 

senses or emotions of a human individual. Traditionally the term art was used to refer to 

any skill or mastery, a concept which altered during the Romantic period, when art came 

to be seen as "a special faculty of the human mind to be classified with religion and 

science" .3 Generally art is a product of human activity, made with the intention of 

stimulating the human senses as well as the human mind; by transmitting emotions and/or 

ideas. Although much debated, it has been noted that pornography, including child 

pornography, can constitute art.4 

The definition of art is a known difficulty for philosophers as well as lawyers, but it 

is clear that a body of opinion exists that provides that to call something a work of art is 

not just to classify it, but also to say that it has a certain esteemed status. This is not an 

uncommon view and its adoption reinforces the need to protect art from unnecessary 

criminal control and punishment. In this analysis of the legal regulation of art, the term 

art is predominantly confined to non-motion visual art and creative writing.5 

IV Where "Artistic Merit" fits within the scheme of the 
Act 

An inquiry into a publication's artistic merit begins in New Zealand under section 3 

of the Fi lms, Videos and Publications Classification Act 1993, which sets out the 

meaning of "objectionable" for the purposes of the Act. Section 3 is set out in four 

subsections and sets out factors in determining when a publication is objectionable. 

2 Margaret H Bu lley Art and Understanding (BT Batsford Limited, London, 1937). 
3 Gombrich, Ernst. "Press statement on The Story of Art" (2005) The Gombrich Archive, 5. 
4 Felice Flannery Lewis "Literature, Obsceni ty and Law" (1973) Southern Illinois University Press , 193. 
5 Paul Kearns "Obscene and Blasphemous Libel: Misunderstanding Art" (2000) Crim L.R. 652, 653. 
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A Section 3(1) - the "gateway" 

In determining whether a publication in "objectionable" under the Act, the 

publication must fall within the gateway6 set out in section 3(1) of the Act as follows: 

3. Meaning of objectionable 

(I) For the purposes of this Act, a publication is objectionable if it describes, depicts , expresses, or 

otherwise deals with matters such as sex, horror, crime, cruelty, or violence in such a manner that 

the availability of the publication is likely to be injurious to the public good. 

( IA) Without limiting subsection ( I ), a publication deals with a matter such as sex for the 

purposes of that subsection if-

(a) the publication is or contains I or more visual images of 1 or more children or young 

persons who are nude or partially nude; and 

(b) those 1 or more visual images are, alone, or together with any other contents of the 

publication, reasonably capable of being regarded as sexual in nature. 

(lB) Subsection (I A) is for the avoidance of doubt. 

A publication cannot be objectionable under the Act unless it deals with one of 

the subject matters set out in section 3(1) in such a manner that the availability of the 

publication is likely to be injurious to the public good.7 

B Section 3(2)- deemed objectionable 

Section 3(2) of the Act deems certain publications to be objectionable as follows: 

6 Society for the Promotion of Community Standards Inc v Film and Literature Board of Review [2005] 3 
NZLR 403,409 (CA). 
7 Living Word Distributors v Human Rights Action Croup (Wellington) [2000] 3 NZLR 570 (CA). 

6 



3 (2) A publication shall be deemed to be objectionable for the purposes of this Act if the 

publication promotes or supports, or tends to promote or support,-

(a) The exploitation of children , or young persons, or both , for sexual purposes; or 

(b) The use of violence or coercion to compel any person to participate in, or submit to, sexual 

conduct; or 

(c) Sexual conduct with or upon the body of a dead person; or 

(d) The use of urine or excrement in association with degrading or dehumanising conduct or 

sexual conduct; or 

(e) Bestiality; or 

(f) Acts of torture or the infliction of extreme violence or extreme cruelty. [Emphasis added] 

Publications which promote or support, or tend to promote and support, the 

exploitation of the young for sexual purposes, various extreme forms of sexual conduct 

and acts of extreme violence, torture and cruelty are deemed objectionable under section 

3(2). Mere depiction or description of any of these activities is not sufficient for the 

publication to be deemed objectionable. 8 

C Section 3(3)- determining if a publication is objectionable 

If a publication does not fall under the deeming provision in section 3(2), it may 

be considered to be an objectionable publication under the factors set out in section 3(3). 

This section provides that particular weight must be given to the manner, extent and 

degree to which the publication describes, depicts or deals with particular activities 

including the depiction of torture, sexual violence and the exploitation of children, as 

follows: 

8 Above n 6, 409, Glazebrook J. 
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3 (3) In determining, for the purposes of this Act, whether or not any publication (other than a 

publication to which subsection (2) of this section applies) is objectionable or should in 

accordance with section 23(2) be given a classification other than objectionable, particular weight 

shall be given to the extent and degree to which, and the manner in which, the publication-

(a) Describes, depicts, or otherwise deals with-

(i) Acts of torture, the infliction of serious physical harm, or acts of significant cruelty: 

(ii) Sexual violence or sexual coercion, or violence or coercion in association with sexual 

conduct: 

(ii i) Other sexual or physical conduct of a degrading or dehumanising or demeaning 

nature: 

(iv) Sexual conduct with or by chi ldren, or young persons, or both: 

(v) Physical conduct in which sexual satisfaction is derived from inflicting or suffering 

cruelty or pain: 

(b) Exploits the nudity of chi ldren, or young persons, or both: 

(c) Degrades or dehumanises or demeans any person: 

(d) Promotes or encourages criminal acts or acts of terrorism: 

(e) Represents (whether directly or by implication) that members of any particular class of the 

public are inherently inferior to other members of the public by reason of any characteristic of 

members of that class, being a characteristic that is a prohibited ground of discrimination speci fi ed 

in section 21(1) of the Human Rights Act 1993. 

D Section 3(4)- Mitigating inquiries -Artistic Merit 

As described above, section 3(3) sets out factors to consider in determining 

whether a publication is objectionable. Under this inquiry, section 3(4) must also be 

considered which allows the decision maker to consider any merit, value or importance of 

the publication as well as the overall effect of the publication, the impact of the form in 

which the publication is presented, the likely or intended audience and the purpose for 

which the publication is to be used. 
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For the purposes of determining whether a publication is "objectionable" under 

the Act, section 3(4) introduces the concept of "artistic merit". Section 3(4) states: 

3 (4) In determining, for the purposes of this Act, whether or not any publication (other than a 

publication to which subsection (2) of this section applies) is objectionable or should in 

accordance with section 23(2) be given a classification other than objectionable, the following 

matters shall also be considered: 

(a) The dominant effect of the publication as a whole: 

(b) The impact of the medium in which the publication is presented: 

(c) The character of the publication, including any merit, value, or importance that the 
publication has in relation to literary, artistic, social, cultural, educational , scientific, or other 
matters: 

(d) The persons, classes of persons, or age groups of the persons to whom the publication is 

intended or is likely to be made available: 

(e) The purpose for which the publication is intended to be used: 

(f) Any other relevant circumstances relating to the intended or likely use of the publication. 

[Emphasis added] 

An inquiry into whether a publication is objectionable under section 3(3) must 

also take into account the factors in section 3(4) which may mitigate a finding of the 

publication being objectionable. On the wording of sections 3(3) and 3(4), it does appear 

that section 3(4) is to be read subordinately to section 3(3). Section 3(3) requires that 

"particular weight must be given to the manner, extent and degree" to which the 

publication describes depicts or deals with the list of offensive activities. In contrast, 

section 3(4) only requires that the factors listed "shall also be considered". In my view, a 

mere consideration of factors implies that those factors are subordinate to the factors that 

are given particular weight to the extent and degree they deal with a prohibited act. This 
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creates a risk that the factors in section 3(4) are only treated as mere afterthoughts where 

a publication has already been deemed objectionable. 

It must be noted that this paper crudely refers to the inquiry in section 3(4)(c) as 

"artistic merit". It can be seen that the inquiry is much broader and encompasses the 

overall character of the publication including any "merit, value or importance" that the 

publication has in relation to artistic matters. 

V The interaction of sections 3(2), 3(3) and 3(4) 

If a publication meets the gateway subject matters in section 3(1) of the Act, it can 

either be deemed objectionable under section 3(2) or found to be objectionable by 

considering the factors in sections 3(3) and 3(4). 

Section 3(2) only applies where the publication promotes or supports, or tends to 

promote or support, one or more of the acts in the section. Section 3(3) applies to the 

description, depiction or otherwise dealing with the prohibited activity, which may not 

necessarily promote or support the prohibited activity. For example, a leaflet that 

campaigns against child pornography and shows photos as examples of child 

pornography would probably not be deemed objectionable under section 3(2) because 

arguably the leaflet does not promote or support the exploitation of children. However, 

prima facie, it is likely that the leaflet may be objectionable under section 3(3) because it 

describes, depicts or otherwise deals with sexual conduct with or by children.9 

The impact of the factors under section 3( 4 ), including any question of artistic 

merit, would appear, on the wording of section 3(4) to be only applicable to publications 

found objectionable under section 3(3). In other words, the wording suggests that if a 

publication is found to, for example, "promote and support" the exploitation of children 

for sexual purposes, it is deemed objectionable under section 3(2) and no consideration is 

9 Moonen v Film and Literature Board of Review [2002] 2 NZLR 754, 761 (CA), 'Moonen #2 ' . 
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given to any literary, artistic, social, cultural or educational merit the publication may 

have. However, it has been held that artistic merit, and the other factors in section 3( 4) 

can be included in the determination of whether a publication is objectionable under 

section 3(2) through the wording "promotes and supports or tends to promote and 

support" one of the prohibited acts. 10 Therefore, if a publication has artistic merit, a court 

may find that is does not promote or support, or tend to promote or support, a prohibited 

act and not apply section 3(2). 11 

However, if a publication was found, prima facie, to be objectionable under 

section 3(3) for, as an example, describing and depicting sexual conduct with children, 

any literary, artistic, social, cultural or educational merit that publication may have must 

be considered in determining whether the publication is in fact objectionable. 

VI Classification under section 23 - Artistic Purpose 
now in issue 

As noted, a publication's artistic merit can only be taken into account in 

determining if the publication is objectionable under sections 3(2) and 3(3) of the Act. 

However the Act requires "artistic purpose" to be taken into account when classifying the 

publication under section 23, irrespective of whether the publication has been deemed 

objectionable under section 3(2) or found objectionable under section 3(3). 

The Act clearly delineates between determination of whether a publication is 

objectionable under section 3, and the classification of the publication under section 23. 

Section 23 of the Act relates to the classification of publications as follows: 

10 News Media Ltd v Film and Literature Board of Review (1997) 4 HRNZ 410, 413 (HC). 
11 "Inquiry into the operation of the Films, Videos , and Publications Classification Act 1993 and related 
issues", Report of the Government Administration Committee, March 2003. 
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23 Examination and classification 

(l) As soon as practicable after a publication has been submitted or referred to the Classification 

Office under this Act, the Classification Office shall examine the publication to determine the 

classification of the publication. 

(2) After examining a publication, and having taken into account the matters referred to in sections 

3 to 3D, the Classification Office shall classify the publication as-

(a) Unrestricted; or 

(b) Objectionable; or 

(c) Objectionable except in any one or more of the following circumstances: 

(i) If the availability of the publication is restricted to persons who have attained a 

specified age not exceeding 18 years: 

(ii) If the availability of the publication is restricted to specified persons or classes of 

persons: 

(iii) If the publication is used for one or more specified purposes. 

(3) Without limiting the power of the Classification Office to classify a publication as a restricted 

publication, a publication that would otherwise be classified as objectionable may be 

classified as a restricted publication in order that the publication may be made available to 

particular persons or classes of persons for educational , professional, scientific, literary, 

artistic, or technical purposes. [Emphasis added] 

Therefore, even if a publication is "objectionable" under section 3(2) or 3(3) it 

may be classified as restricted under section 23(2)(c) by virtue of section 23(3) limiting 

the publication to be restricted to certain persons or classes of persons. 

It is noted that in determining whether an objectionable publication can be 

classified as restricted under section 23(2)(c) and (3), the factors in section 3(4) may 

assist in that inquiry, as demonstrated by the opening paragraph in section 3(4) - see page 

9. Further, even if a publication has artistic merit and is still found to be objectionable, or 

does not have artistic merit at all, if the publication is to be used for an artistic purpose, a 

restricted classification may be given. This clearly indicates that a publication's "artistic 

merit" and "artistic purpose" are different concepts. A publication can be used for an 

artistic purpose, and hence be classified as restricted to a particular group, but the result 
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may not produce anything with "artistic merit". This suggests that artistic merit may 

require some land of slall or reputation and therefore novice artworks may not hold 

artistic merit. 

VII How is artistic merit determined under the Act? 

What is artistic and what constitutes artistic merit are clearly subjective inquiries. 

Section 4 of the Act reinforces this point and states: 

4 Classification of publications a matter of expert judgment 

(J) The question whether or not a publication is objectionable or should in accordance with section 

23(2) be given a classification other than objectionable is a matter for the expert judgment of 

the person or body authorised or required, by or pursuant to this Act, to determine it, and 

evidence as to, or proof of, any of the matters or particulars that the person or body is 

required to consider in determining that question is not essential to its determination. 

(2) Without limiting subsection (l) of this section, where evidence as to, or proof of, any such 

matters or particulars is available to the body or person concerned, that body or person shall take 

that evidence or proof into consideration. [Emphasis added] 

Clearly, however, not all reviewers at the Office of Film and Literature 

Classification, nor members of the Film and Literature Review Board will be able to 

judge what publications actually have artistic merit and those that do not. 

VIII "Artistic merit" decisions by the Office of Film and 
Literature Classification. 

I have reviewed a number of decisions of the Office of Film and Literature 

Classification ('the Classification Office') to examine how the reviewers exercise their 

power under section 4 of the Act. Not surprisingly, I did not find any decisions where the 
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reviewer did not consider the publication to have artistic merit. Further, section 4(2) of 

the Act was relied upon to utilize expert evidence as to the artistic merit where necessary. 

A Keith Haring artworks 

These decisions by the Classification Office were in relation to a number of 

artworks displayed at the Wellington City Art Gallery by well known American artist 

Keith Haring (1958-1990). 

One decision involved mne artworks 12 that involved some form of inexplicit 

sexual activity in a fantasy type reality. For example, one of the artworks depicted a 

figure with "a number of appendages in the form of long breasts or penises". 13 The 

artworks were not found to be objectionable under section 3(2) as they did nor promote 

or support matters of sex, violence or horror. The Classification Office also did not find 

the artworks objectionable under section 3(3) as it was unlikely the images would cause 

injury to the public good. In relation to section 3(4), the Classification Office stated "the 

dominant effect of the artwork varies, but is generally of bold, simply drawn and highly 

abstract works of art, the size and colours of which mean they are instantly attractive to 

the viewer. The artistic and cultural merit of the works, as drawn from the oeuvre of 

renowned artist Keith Haring, is noted" .14 

A second decision involved five artworks by Keith Haring. 15 These artworks 

depicted, among other things, males engaging in anal intercourse and sadomasochistic 

activity, representations of human sexual activity with animals, male masturbation and 

fellatio. The Classification Office determined these artworks were objectionable under 

sections 3(2) and 3(3). However, the artworks were classified as restricted to persons 

who have attained the age of 13 years. In determining the restricted classification of the 

12 Keith Haring Decision (4 August 1999) Office of Film and Literature Class ification 9900892, 9900905 , 
9900911 , 9900915,9900918 , 9900922, 9900925 , 9900928, 9900929. 
13 Keith Haring Decision, above n 12, 6. 
14 Keith Haring Decision, above n 12, 12. 
15 Keith Haring Decision (4 August 1999) Office of Film and Literature Classification 9900890-891 , 
9900908-910. 
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otherwise objectionable artworks, the Classification Office made the following comments 

in relation to artistic merit of the artworks: 16 

The artwork has considerable degree of artistic and cultural merit, value and importance. Keith 

Haring is recognized as an artist of international stature, attracting a large following both in his 

own lifetime and since his death. According to the Keith Haring Foundation, his work has been 

exhibited in over 100 solo exhibitions and been acquired by more than 30 major museums. 

Haring's work is representative of a particular generation, time and place, reflecting the concerns 

of l 980's urban culture. 

Clearly the prestige of Mr Haring's works and life as an artist was a factor in both finding 

some works to be unrestricted and some, which were "objectionable" by definition, to be 

restricted to persons 13 and over. Apart from the prestige of Mr Haring as an artist, these 

decisions do not set out factors to consider in relation to a publication's artistic merit, or 

lack thereof. 

B Terrence Handscomb works.17 

The work "Space Invaders - Black Satire and the BBS" was to be displayed at the 

Victoria University of Wellington Adam Art Gallery. This work was computer based 

projected onto screens in the gallery in an isolated room. The images that could be 

displayed involved, among many things, close up photos of penises and surgical 

procedures, a man masturbating, a man on his hands and knees eating faeces, explicit 

anal shots and a dead person being run over by a train. 

The Classification Office found these images to be objectionable, predominantly 

under the "particular weight" section 3(3). In weighing up the considerations in section 

3(4), in particular the works' artistic merit, the reviewer stated "the work has undoubted 

artistic merit. It was funded with a grant from Creative New Zealand. It has been 

16 Keith Haring Decision, above n 15, 11 . 
17 Space Invaders - Black Satire and the BBS Decision Office of Film and Literature Classi!ication, OFLC 
Ref 155. 
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exhibited at the Institute of Contemporary Art in London and at the COMTEC art '99 

exhibition of digital art in Dresen". 18 

However, the Classification Office went on to state that the factors in section 3(4) 

in this case were much better comprehended by adults and went on to state "it is unlikely 

that persons under the age of 18 years or who are not being educated in art history or art 

criticism, would be able to understand the arguments counterbalancing the disturbing 

nature of many of the depictions contained in this work". 19 Interestingly, the 

Classifications Office considered the work had artistic merit - in particular, relying on the 

prestigious galleries and exhibitions it had already being shown at. However, the 

Classification Office considered that if the artistic merit the publication possesses cannot 

be understood and appreciated by viewers, the artwork may cause harm. The 

Classification Office restricted the work to persons 18 and over or students enrolled in an 

art course in a tertiary institution. 

C William and Steven Brower works.20 

Steven Brower, in collaboration with New Zealand artist Michael Stevenson 

created an installation of artwork to be shown at the Govert-Brewster Art Gallery. Two 

works in particular were considered by the Classification Office. Both artworks included 

families in a stance that suggested they were to be involved in sexual activity, including a 

man appearing to force a child to fellate him. The Classification Office considered that 

the artworks did not promote or exploit the sexual exploitation of children under section 

3(2), but clearly depicted that exploitation under section 3(3). The Classification Office 

found the artworks were objectionable, but classified them as restricted to persons 18 

years and over or to students enrolled in an art course with a tertiary education provider. 

18 Space Invaders- Black Satire and the BBS Decision, above n 17, 4. 
19 Space Invaders - Black Satire and the BBS Decision, above n 17, 5. 
20 Paining depicting a beauty contest winner arriving home to find her husband abusing their child Decision 
Office of Fi lm and Literature Classification (6 July 2000), OFLC Ref 822, 823. 
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The Classification Office considered Mr Brower's artistic merit, noting that he was 

known "internationally as an accomplished artist". 21 

More importantly, in this decision the Classification Office considered that 

although the publications depicted sexual activity with children to a high extent and 

degree, this presentation was mitigated by the intent of the artist. It was submitted that 

the intention of the work was a social commentary on family values and their 

presentation in mainstream media. Although the reviewer does not appear entirely 

convinced, nor have enough expert evidence to be certain - "the intent of the artist in 

originally producing this work appears to be one of social satire"22 
- the intent of the 

artist is clearly important in the decision making to classify the publication. Therefore, 

interestingly, not only the merit of an artist, but also their intent has been considered in 

mitigating a classification of "objectionable" under the Act. 

D Robert Mapplethorpe works. 23 

This decision involved three photographs from a shipment of artworks from the 

Mapplethorpe Foundation in New York to the Wellington City Art Gallery, which was to 

exhibit the photographs as a retrospective of the artist's work. The photographs included 

men urinating in each others mouths and sado-masochistic themes including a 

photograph of a man's genitals fastened with cords, metal and wood, with blood 

dribbling down the man's genitals. 24 

The Classification Office found the photographs objectionable under section 3(3) 

and gave careful consideration to the factors in section 3(4). The Classification Office 

stated that "the photographs are serious works of art. The international reputation of the 

21 Paining depicting a beauty contest winner arriving home to find her husband abusing their child 
Decision , above n 20, 7. 
22 Paining depicting a beauty contest winner arriving home to find her husband abusing their child 
Decision, above n 20, 8. 
23 Robert Mapplethorpe Decision , Office of Film and Literature Classification (30 November 1995), 
9501765 - 9501767. 
24 Robert Mapplethorpe Decision, above n 23, 4. 
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artist is well established. For example, Michael Stout (President of the Mapplethorpe 

Foundation) emphasised in his submission that [one of the photographs] had been 

acquired by the Metropolitan Museum of Art of New York, one of the most important art 

institutions in the world".25 In support of the publications' artistic merit, the decision 

stated that Jenny Harper, Associate Professor and Head of Department of Art History at 

Victoria University described the photograph as "part of a continuum of legitimate 

imagery within an art context. While some of (Mapplethorpe's) images are unusual and 

extreme, their subject matter is not exceptional. What is [exceptional] is his talent and 

the esteem with which the work is regarded". 26 

The Classification Office determined the photographs to be objectionable, dealing 

with degrading sexual conduct. However, the Classification Office considered there was 

a wider public interest in having the publications being made available for is specific 

purpose and limited to the display at the City Art Gallery. The Classification Office 

therefore classified the publication as restricted to persons 18 and over. 

Interestingly the struggle between censorship and artistic merit has arisen 

worldwide in relation to Robert Mapplethorpe's artworks. In the United States, Congress 

intervened to attempt to have "obscene" artworks by Robert Mapplethorpe removed from 

an exhibition at the Contemporary Arts Centre of Cincinnati.27 The prosecution did not 

proceed as the photographs in question, among several hundred, were regarded to be of 

"high artistic merit" and stood little chance of achieving higher legal scrutiny. The 

United States Supreme Court ruled in 1973 that no exhibit could be deemed obscene 

unless "the work taken as a whole Jacks serious literary, artistic, political or scientific 

value", thus effectively making prosecution of serious artforms impossible.28 As an 

aside, it is noted that much of the debate in the United States is not the prosecution of 

25 Robert Mapplelhorpe Decision, above n 23, 3. 
26 Above n 23, 8. 
27 Charles Bremner "Arl as a political ping-pong; US debate on art, sensorship and subsidy" 1990 WLNR 
3452384. 
28 Charles Bremner "Art as a political ping-pong; US debate on art, sensorship and subsidy" 1990 WLNR 
3452384. 
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serious artwork that is deemed obscene, but the fact that Government art grants have been 

given to artists that produce artwork that depicts obscene material. 29 

Similarly in the United Kingdom, Police confiscated a book celebrating the work 

of Robert Mapplethorpe from the University of Central England's library, and asked for 

permission for its destruction on the grounds of obscenity and for publishers to remove 

remaining stock of the book.30 The Crown did not prosecute as it considered the book 

had the protection of freedom of expression pursuant to section 10 of the UK Human 

Rights Act 1998, in this case artistic expression. 31 Irrespective of that outcome, the 

University fought the confiscation order as it wanted art students to have a wide access to 

controversial and non controversial images. "Only by such exposure can informed art 

criticism and analysis take place. Any attempt to restrict the academic curriculum and 

the associated freedom of thought by seeking to destroy this book must and will be 

resisted". 32 

Summary 

Having considered a number of decisions made by the Classification Office, and 

describing some of these above, it appears that in determining artistic merit, reputation is 

an important factor. Artistic merit is an inquiry used by the Classification Office to not 

only determine whether a publication is objectionable, but also to determine whether or 

not to classify a publication as restricted, where it would otherwise be objectionable. 

Clearly the reputation of the artist and the setting of where the publication was to be 

shown, mainly prestigious art showrooms and galleries, was an important factor to the 

29 A famous example of this is the controversial art work "Piss Christ" by well known American artist 
Andres Serrano. The work was a photograph depicting a small plastic crucifix submerged in a glass of the 
artist's urine. Serrano received $15,000 from the taxpayer funded National Endowment for the Arts for the 
work. The United States Senate debated whether such a work should receive national funding, rather than 
focusing on whether the art was obscene and should be banned (due to the unlikelihood of that following 
Supreme Court decisions upholding artistic merit and freedom of expression). The Congressional Record, 
Senate 18 May 1989, can be found at hllp://www.csulb.edu/-jvancamp/361 _r7 .html (last accessed 8 
August 2008). 
30 John O 'Leary "Police want to destroy 'obscene' university book", UK Times, 3 March 1998. 
31 Sally Ramage "UK Pornography Today" (2005) WLNR I 8688342. 
32 John O 'Leary "Police want to destroy 'obscene' university book", UK Times, 3 March 1998. 
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Classification Office. Similarly, as evidenced in the Steven Brower decision, the intent of 

the artist was important in determining its merit. The difficulty is that new and upcoming 

artists may have publications deemed objectionable on the sole basis that they have no 

reputation or objective intent. It is difficult to conceive that by using the term "merit", 

Parliament would only attempt to protect well established artists with reputations. 

However, the main difficulty is that these artworks that possess artistic merit will 

not necessarily be understood or perceived by many as having such artistic merit. Many 

will not be able to distinguish between harmful child pornography and a "more 

acceptable" artwork involving adults and children engaged in sexual activity. For these 

people, displaying misunderstood artworks may be harmful in what could be argued as 

endorsing the behaviour or activity. The Classification Office attempts to address this 

with the more extreme artworks by restricting access to those of an age mature enough to 

appreciate the differences or to locations, such as art galleries, where those visitors may 

understand the subtleties of the "artistic merit" of a work, and therefore create less harm 

to the public. 

In some situations, the Classification Office has sought expert opinion on a 

publication's artistic merit. The difficulty with expert opinions is there is always 

competing alternative views which leaves the decision as to artistic merit an uneasy one 

to make. The classification of the film Baise-Moi is a good example of this tension. 

Harriett Margolis has noted that the film invokes the discourse of self-conscious 

postmodernism with its inherent elements of parody, satire and irony.33 However, it has 

been argued that any so called "artistic merit" would be lost on consumers who may 

fetishise the very actions the film aims to decry. 34 This must place reviewers in a 

quandary as to the weight of artistic merit to be associated with publications that would 

otherwise be objectionable. 

33 "Baise-Moi" Decision (20 August 2001 ) Office of Film and Literature Classification I 02668 , 14. 
34 Sean Axmaker, Seattle Post-lntelligencer 
http://seattlepi.nwsource.com/movies/3 I 974_baisemoi20q .shtml (last accessed I O May 2008). 
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Even with these fundamental difficulties, the role of artistic merit appears to 

trump censorship of otherwise objectionable publications. I have not obtained any 

decisions on the artistic merit of an artwork where it has been deemed objectionable and 

not restricted to certain groups of the public. Therefore, because artistic merit is difficult 

to confirm, there may be a bias to the unknown and the protection of artwork and 

freedom of artistic expression in the absence of evidence to the contrary. 

IX Film and Literature Board of Review Decisions 

A decision by the Classification Office may be reviewed by the Film and 

Literature Board of Review ('the Board'). The Board has made a number of decisions. 

Those of which I have reviewed which involve artistic merit tend to take a very similar 

approach to that of the Classification Office. Artistic merit is recognised in the reputation 

and prestige of the artist involved and experts from the artistic community would be 

called in to attest to artistic merit. Likewise with the Classification Office decisions, I 

have not obtained any decisions relating to artworks where it was determined that no 

artistic merit subsisted. In light of this, it may be a case that if the Board did not consider 

there to be artistic merit in the publication, it may stay silent on the issue - especially if it 

had no authority to support the lack of artistic merit. 

A recent decision by the Board highlights this concern. The Board recently 

reviewed the Peaceful Pill Handbook (New Revised International Edition).35 The 

publication is a 214 page paperback book on various methods of suicide, containing 

information and opinion. The Board held that the publication was objectionable but 

restricted to persons 18 and over and that it be displayed under strict circumstances. 

Making the publication available, albeit restricted, was appropriate as read in conjunction 

with the New Zealand Bill of Rights Act 1990 according to the Board. In considering the 

factors under section 3(4) of the Act, in particular the character of the publication, no 

mention is made by the Board of the book's literary or artistic merit, or lack thereof. This 

35 Peaceful Pill Handbook, Decision of Fi lm and Literature Board of Review, 12 September 2008 . 
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can lead to two conclusions; either that the Board did not inquire into the book's literary 

or artistic merit, or the Board did consider these factors and determined there was no 

literary or artistic merit, but decided not to state that in its decision. It is noted that the 

Classification Office also reviewed the Peaceful Pill Handbook and was also silent as to 

the book's artistic or literary merit. 36 

X New Zealand Court Decisions 

Moonen v Film and Literature Board of Review 

There is no doubt that the consideration of "artistic merit" may be problematic 

and difficult to substantiate. Unsurprisingly, there are no New Zealand court decisions 

that have directly considered what "artistic merit" or "artistic purpose" means in the 

context of the Films, Videos and Publications Classification Act 1993. One of the 

leading decisions in New Zealand in considering section 3 of the Act is Moonen v Film 

and Literature Board of Review37
. In this case, Customs submitted to the Classification 

Office a book owned by Mr Moonen, who was a professional artist, which contained nine 

stories depicting sexual activity between men and boys under the age of 16. The book 

was accompanied by 74 photographs of young boys in the nude. Many of the 

photographs were shot in a way that emphasised the child's genitalia. The book and 37 

of the photographs were deemed to be objectionable under section 3(2) of the Act. The 

remaining 35 photographs were found to be objectionable under the weight of factors in 

section 3(3). 

Mr Moonen argued that the photographs had artistic merit under section 3(4) and 

section 23, and therefore should be classified as restricted to Mr Moonen for artistic 

purposes. Mr Moonen intended to publish his own book of poetry which would contain a 

36 Peaceful Pi ll Handbook Decision (8 May 2008) Office of Film and Literature Classification, OFLC # 
800267. 
37 Moonen v Film and Literature Board of Review [2002] 2 NZLR 754 (CA). 
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montage of the photographs to be released in Europe, it was argued that artistic merit 

would arise in this resulting publication by Mr Moonen. 

The Court of Appeal held that the book and photographs were objectionable under 

the Act and did not consider there to be any artistic merit in the photographs under 

section 3(4) to mitigate the circumstances. The Court considered that the injury to the 

public good outweighed any artistic merit the photographs may possess.38 Interestingly, 

the Court made no comment on whether it considered that the photographs actually 

contained any artistic merit. 

In relation to whether the photographs and book could be restricted to Mr Moonen 

himself or a class of persons under section 23, the Court considered that there was no 

evidence of the artistic merit that Mr Moonen's subsequent publication may have. 

Irrespective of that, the Court made the following observation:39 

Section 23(3) is directed to the purposes for which the publication may be made available. The 

yardstick is not whether, as it stands, the publication, ie the photograph, has artistic merit or 

whether any ultimate publication will or may have artistic merit. The test is whether the 

publication should be made available on a restricted basis for artistic purposes ... The Board was 

given very little information as to what the artistic purposes were and how they would be given 

effect. There is insufficient material available before us to warrant remitting the matter to the 

board to allow Mr Moonen to adduce further differently focused evidence as to present artistic 

purposes more than six years after he first made submissions regarding the photographs. 

Accordingly, the Courts' need clear evidence of artistic merit and the use of 

publications for artistic purposes. In this decision, the lack of evidence did not mitigate 

the objectionable nature of the publication. 

38 Moon en , above n 37, 762. 
39 Moonen, above n 37,765. 

VICTOR/A UNIVERSln' OF WELLINGTON 
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XI Artistic merit from an international perspective 

Clearly there are difficulties with ascertaining an "artistic merit" test and whether 

it is a necessary requirement in the Films, Videos and Publications Classification Act 

1993. Apart from the decisions of the Classification Office, there is no clear guidance on 

how a New Zealand court will interpret artistic merit and apply it in the context of the 

Act. An artistic defence to censorship, in particular obscenity, is common in many other 

jurisdictions. I will now consider some of these jurisdictions and consider whether the 

application of artistic merit to censorship legislation in that jurisdiction could be relevant 

in a New Zealand context. 

A UK Case Jaw and commentary 

The United Kingdom has a similar inquiry of artistic merit, as New Zealand does 

under its Films, Videos and Publications Classification Act 1993. In the United 

Kingdom, the Obscene Publications Act 1959 was to amend the law relating to the 

publication of obscene material and provided for the protection of literature and art. 

The relevant provisions of the Obscene Publications Act 1959 are as follows: 

1.-Test of obscenity. 

(1) For the purposes of this Act an article shall be deemed to be obscene if its effect or (where the 
article comprises two or more distinct items) the effect of any one of its items is , if taken as a 
whole, such as to tend to deprave and corrupt persons who are likely, having regard to all relevant 
circumstances, to read, see or hear the matter contained or embodied in it. 

(2) In this Act "article" means any description of article containing or embodying matter to be 
read or looked at or both, any sound record, and any film or other record of a picture or pictures. 

(3) For the purposes of this Act a person publishes an article who-

(a) distributes, circulates, sells , lets on hire, gives , or lends it, or who offers it for sale or 
for letting on hire; or 

(b) in the case of an article containing or embodying matter to be looked at or a record, 
shows, plays or projects it, or, where the matter is data stored electronically, transmits that data: 
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2.- Prohibition of publication of obscene matter. 

(I) Subject as hereinafter provided, any person who, whether for gain or not, publishes an obscene 
article or who has an obscene article for publication for gain (whether gain to himself or gain to 
another) shall be liable-

(a) on summary conviction to a fine not exceeding the prescribed sum or to imprisonment 
for a term not exceeding six months ; 

(b) on conviction on indictment to a fine or to imprisonment for a term not exceeding three years 
or both .... 

4.- Defence of public good. 

(I) Subject to subsection (I A) of this section, a person shall not be convicted of an offence 
against section two of this Act, and an order for forfeiture shall not be made under the foregoing 
section, if it is proved that publication of the article in question is justified as being for the 
public good on the ground that it is in the interests of science, literature, art or learning, or of 
other objects of general concern. . .. 

(2) It is hereby declared that the opinion of experts as to the literary, artistic, scientific or other 
merits of an article may be admitted in any proceedings under this Act either to establish or to 
negative the said ground. [Emphasis added] 

Soon after the Obscene Publications Act 1959 Act was introduced, it was tested 

by D. H. Lawrence's novel La,dy Chatterley's Lover, which many at the time argued was 

a transgressor of the threshold between acceptable and unacceptable erotic portrayals. 

Unsurprisingly, the interests of legitimate literature prevailed and the publishers were 

found not guilty of publishing obscene material.40 

The difficulty in the United Kingdom is that there a number of common law 

offenses, such as offending public morality and blasphemy, which are strict liability 

offences with no artistic merit defence unlike that for the offence of obscenity. This 

allows prosecutors to use other common law offences to prosecute offensive artworks. 

An example of this is Richard Gibson who displayed in an art gallery earrings made from 

a complete real human foetus. The artist and art gallery curator were found guilty of the 

offence of outraging public decency. 41 

4° CH Rolph, The trial of Lady Chatterley's Lover (Penguin books, London, 1961 ). 
41 Gibson, Sylveire [1990] 3 WLR 595. 
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The Court of Appeal decided not to characterise the case as involving art. This 

was possible because there is no defence of public good on the ground of artistic merit 

appended to the ancient common Jaw offence of outraging public decency. Such a 

defence would certainly have been available under the Obscene Publications Act 1959, a 

statute designed to protect worthy enterprises from criminal conviction. Although prima 

facie Gibson's creations might appear distasteful, they bear the message that life is now 

so cheap that aborted foetuses can even be used as mere ornamentation in the superficial 

world of postmodernism. However, any such evidence of artistic intent was precluded in 

court by the virtual strict liability nature of the offence prosecuted. This was despite the 

fact that in 1964 the Solicitor-General had given an assurance that the partner crime to 

outraging public decency, the crime of corrupting public morals, would not be charged to 

avoid the statutory defences contained in section 4 of the Obscene Publications Act 1959, 

including that based on artistic merit. 42 

In the United Kingdom, similar to that in New Zealand, the courts have not 

specifically addressed what constitutes the "interests of art" in section 4 of the Obscene 

Publications Act 1959. Instead of protecting legitimate art, prosecutors in the United 

Kingdom appear to exploit inconsistencies in the law and therefore not prosecute an 

artwork as "obscene", but rather under another common Jaw offence. The one thing 

regarding "interests of art" is it seems well recognised in the academic community that 

this part of the Obscene Publications Act 1959 allows it to be read in a manner which 

gives effect, as far as possible, to the European Convention on Human Rights as is 

stipulated in section 3 of the UK Human Rights Act 1998.43 It would be unlikely that real 

art could be prosecuted in the UK as being obscene due to section 4 of the Obscene 

Publications Act 1959 and the European Convention on Human Rights.44 

42 Paul Keams , "Obscene and Blasphemous Libel: Mi sunderstanding Art" (2000) Crim L.R. 652, 657. 
43 Sally Ramage "UK Pornography Today" (2005) WLNR I 8688342. 
44 Paul Kearns "The Legal Concept of Art" (2000) 22(2) EIPR 100, l O I. 
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B Australian Case law and commentary 

In Australia, the Federal Parliament has the power to make laws relating to 
communications and customs and can regulate the broadcast media, online services and 
the import/export of printed matter through customs. However, the production and sale 
of printed matter, audiovisual recordings and computer games are solely with the control 
of individual states of Australia. Similar to New Zealand, Australia has one Office of 
Film and Literature Classification ('OFLC'), a federal body which classifies publications 
and has some consistency over the states, although it is recognized that each state has its 
own form of censorship legislation. 

The Commonwealth of Australia has the Classification (Publications, Films and 
Computer Games) Act 1995 which sets out classification for the Commonwealth State 
and Territories of Australia. Section 11 of that Act states: 

11 Matters to be considered in classification 

The matters to be taken into account in making a decision on the classification of a 
publication, a film or a computer game include: 

(a) the standards of morality, decency and propriety generally accepted by reasonable 
adults; and 

(b) the literary, artistic or educational merit (if any) of the publication, film or 
computer game; and 

(c) the general character of the publication, film or computer game, including whether it is 
of a medical , legal or scientific character; and 

(d) the persons or class of persons to or amongst whom it is published or is intended or 
likely to be published. [Emphasis added] 

Therefore, in Australia, much like New Zealand and the United Kingdom, artistic 
merit must be taken into account when classifying a publication. 

One of the leading cases under the Classification (Publications, Films and 
Computer Games) Act 1995 was heard by the Federal Court of Australia late last year. In 
Adultshop.Com Limited v the Classification Review Boarcf5 considered a review of a 
decision surrounding what was "likely to cause offence to a reasonable adult". The 

"artistic merit" of the adult video tapes in question was argued as being relevant. The 

45 Adultshop. Com limited v the Classification Review Board [2007] FCA 1871. 

27 



court did not consider artistic merit as an issue in the case. Similar to the situation in 

New Zealand, there is little judicial commentary in Australia exploring artistic merit and 

its boundaries. 

However, it appears that this lack of decision in the courts has created an 

uncertainty as to what artworks are objectionable and what are not in Australia. In 1995, 

a West Australian artist sent her photographs to be printed in a Perth studio. When she 

arrived to pick them up, the police were waiting. Police seized 72 proof sheets and 

negatives of the artist's photographs. From their perspective, the subjects of the art were 

the problem: her three sons, aged 11, eight and four. They were not wearing clothes in 

some of the photographs, which the artist said were inspired by Edvard Munch's painting 

Puberty. The artist was charged with indecently recording a child under the age of 13. It 

took three years of court battles to eventually be found not guilty of the charge.46 

Recently, well known Australian photographer Bill Henson had a number of his 

photographs seized from a Sydney art gallery that portrayed children under the age of 16 

in a sexual context. Henson has been charged with the crime of obscenity and publishing 

an indecent article. 47 The raid had caused an outcry from the artistic community and 

praise from many politicians. The artistic community in Australia is hoping the matter 

will be taken to court to finally decide on the boundaries of obscenity and artistic merit.48 

46 Ashleigh Wilson "Concetta Petrillo never expected the sensation her work would create" The Australian, 
30May2008. 

47 Phillippa Hawker "Photographer faces obscenity charges after raid on gallery", The Age, 28 May 2008, 
3. 
48 See www.theage.corn.au/news/national/galley-pulls-henson-art/2008/05/26 (last accessed 2 September 
2008). 
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C Canadian Case law and commentary 

In Canada, the courts have considered in some detail the meaning of artistic merit 

and the extent to which it applies. As will be noted from the following analysis, 10 

Canada, artistic merit has evolved and been refined over the last fifteen years. 

In Canada, "artistic merit" arises 10 two situations. One, a defence to child 

pornography constructed in statute and secondly an inquiry of common law as to whether 

a work is obscene. Canada's obscenity legislation is set out in section 163 of the 

Criminal Code of Canada as follows: 

163. (l) Every one commits an offence who, 
(a) makes, prints, publishes, distributes, circulates, or has in his 
possession for the purpose of publication , distribution or circulation 
any obscene written matter, picture, model, phonograph record or 
other thing whatever; or 

(2) Every one commits an offence who knowingly, without lawful 
justification or excuse, 
(a) sells, exposes to public view or has in his possession for such a 
purpose any obscene written matter, picture, model, phonograph 
record or other thing whatever; 

(8) For the purposes of this Act, any publication a dominant 
characteristic of which is the undue exploitation of sex, or of sex and any 
one or more of the following subjects, namely, crime, horror, cruelty and 
violence, shall be deemed to be obscene. 

Section 163(8) attempts to define what an obscene publication is. For a number 

of years, the courts in Canada have commented on what entails the "undue exploitation of 

sex" pursuant to section 163(8). One of the factors the courts have taken into account in 

determining whether the exploitation is "undue", is any artistic merit the publication may 

have. If a publication has artistic merit, there is less likelihood that the dominant 

characteristic of the publication is the undue exploitation of sex. 
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The second inquiry in Canadian law as to artistic merit is in statute in the child 

pornography legislation in section 163.1 of the Criminal code of Canada: 

163.1 (l) In this section "child pornography" means , 
(a) a ... representation . .. 
(i) that shows a person who is or is depicted being under the age of eighteen years and is engaged 
in or is depicted as engaged in explicit sexual activity, 

163.1 (6) Where the accused is charged ... the court shall find the accused not guilty if the 
representation or written material that is alleged to constitute child pornography has artistic merit 
or an educational, scientific or medical purpose. 

If a publication or representation is considered to be "child pornography" under 

section 163.1, the accused has a defence to prosecution if the child pornography has 

artistic merit, under section 163.1(6). 

As noted, the Canadian Courts, unlike other jurisdictions, have attempted to 

define the boundaries of artistic merit over the years. The following cases are some of 

the seminal and most controversial decisions in that respect. 

1. Brodie v The Queen 

One of the first cases to consider the obscenity provisions in the Criminal Code of 

Canada49 was Brodie v The Queen50
, where the majority of the Supreme Court of Canada 

found that D. H. Lawrence's novel, Lady Chatterley's Lover, was not "obscene" within 

the meaning of the Code. The Brodie case laid the groundwork for the interpretation of 

section 163(8) of the Code (the meaning of "obscene", being the "undue exploitation" of 

sex) by setting out the principal tests which should govern the determination of what is 

obscene for the purposes of criminal prosecution. The Court recognised an "artistic 

defence" that should be considered in determining whether "obscenity" arises and 

noted: 51 

49 Criminal Code of Canada, s 193. 
50 Brodie v The Queen [ 1962] S.C.R. 681 (SCC). 
51 Brodie, above n 50, 704-705. 
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The section recognizes that the serious-minded author must have freedom in the production of a 
work of genuine artistic and literary merit and the quality of the work, ... [and] must have real 
relevance in determining not only a dominant characteristic but also whether there is undue 
exp loitation. 

Similar to the acquittal of the publisher of Lady Chatterley's Lover in the United 

Kingdom, discussed earlier, the failed attempts at worldwide prosecution of this novel as 

obscene began the freedom of literature and art from strong overarching censorship 

legislation. 52 

2. R v Butler 

One of the leading Canadian decisions that considers the common Jaw inquiry of 

"artistic merit", which had been evolving since Brodie, is the decision in the Supreme 

Court of Canada of R v Butler. 53 

In Butler, the police entered the appellant 's premises and seized inventory which 

consisted of "hardcore video tapes, magazines and sexual paraphernalia". The appellant, 

Butler, and an employee were jointly indicted for 252 counts under section 163 of the 

Criminal Code for possessing and selling "obscene material".54 

The Supreme Court of Canada focused on whether section 163 of the Criminal 

Code was constitutional as it potentially contravened the freedom of expression in the 

Canadian Charter of Rights and Freedoms. 

Justice Sopinka considered the meaning of "obscene" set out in section 163(8) of 

the Criminal Code and in particular noted that obscenity involved the "undue 

exploitation" of sex. In determining whether the exploitation of sex is "undue", the 

Canadian Courts have attempted to formulate a number of workable tests, stemming from 

52 A . W. B. Simpson Porn ography and Politics - The Williams Committee in Retrospect (Waterl ow 
Publishers Limited, London, 1983), 20. 
53 R v Butler [ 1992) I S. C. R. 452 (SCC). 
54 Section I 63 of the Criminal Code of Canada is set out in Appendix B. 
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the decision in Brodie. The first and most important is the "community standard of 
tolerance" test. The test is described as not what Canadians wouldn't tolerate being 
exposed to themselves, but what they would not tolerate other Canadians being exposed 
to. The second test is that an act is likely to be undue if it is degrading or involves 
dehumanising behavior. The third test, which makes this case interesting in the context 
of this paper, is the "Artistic Defence" test. 

Sopinka J noted that "the need to apply [the artistic defence] test only arises if a 
work contains sexually explicit material that by itself would constitute the undue 
exploitation of sex. The portrayal of sex must then be viewed in context to determine 
whether that is the dominant theme of the work as a whole. Put another way, is undue 
exploitation of sex the main object of the work or is this portrayal of sex essential to a 
wider artistic, literary, or other similar purpose?"55 In other words, the artistic inquiry 
into obscenity was not strictly a "defence", but one factor that may negate the offence, 
and this factor needed to be read in conjunction with the other factors, in particular that 
artistic merit was viewed in accordance with the "community standard of tolerance" test. 

The Court in Butler did not determine whether the inventory in this case was 
subject to the artistic defence, but rather the validity of the obscenity provisions in light 
of the Canadian Charter of Rights and Freedoms. The Court did consider, however, that 
the artistic merit inquiry was a supplement freedom of expression by reading down 
section 163:56 

The court must determine whether the sexually explicit material when viewed in the context of the 
whole work would be tolerated by the community as a whole. Artistic expression rests at the heart 
of freedom of expression values and any doubt in this regard must be resolved in favour of 
freedom of expression. 

The Butler decision sets out artistic merit as a consideration in reading the 
Criminal Code down so it does not contravene the freedom of artistic expression. 

55 Butler, above n 53, 492. 
56 Butler, above n 53, 495. 
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However, the Court in Butler did not set out what would constitute artistic merit, nor the 
extent to which it would apply. 

3. AG v Langer 

In AG v Langer57
, the Ontario Supreme Court needed to consider whether some 

artwork fell within the child pornography or obscenity provisions of the Criminal Code of 
Canada. The decision is important because it initially considers what may be artistic and 
the limits of artistic merit. 

In this case, Langer, a well known Canadian artist showed 34 pencil drawings and 
five large oil paintings at the Mercer Union Art Gallery in Toronto. The drawings and oil 
paintings showed young children in sexually compromising positions with older men, in 
what the court described as subject matter that is "deeply-disturbing". 58 The police 
seized the paintings and drawings and charged the artist and the director of the art gallery 
under the obscenity and the newly enacted child pornography provisions of the Criminal 
Code of Canada. 

Unlike with the obscenity provisions in section 163 of the Criminal Code (where 
the artistic defence was a common law inquiry into the statutory definition of "obscene"), 
under the child pornography legislation in section 163.1 , "artistic merit" was a legislated 
defence to a representation of child pornography.59 

In an attempt to define the meaning of "artistic merit" under section 163.1, 
McCombs J received input from the artistic community. The experts considered that 
Langer's work had artistic merit and was described as "important, serious, and 
passionate"; and "of quality and significance"60

. This was supported by the art gallery, 

57 AG v Langer (I 99S) 97 C.C.C. (3d) 290 (ON. SC). 
58 Langer, above n 57, 293. 
59 Section 163. I (6) of the Criminal Code of Canada sets out the artistic merit inquiry. 60 Langer, above n 57,295. 
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where Langer' s art works were approved by the six person board of directors. The 
purpose of the work was said to not condone child abuse but to lament the reality of it. 61 

In determining whether something possessed "artistic merit" in the artistic community 
it was stated that "although the expert opinions differed in some respects, the consistent 
thread was that assessment of artistic merit is itself an art, requiring experience and 
sensitivity to the role and purpose of works of art. One role of art is to provide a different 
perspective, often giving rise to a necessity to provoke and confront the viewer. Art 
consequently has a tradition of often being the source of images which are disturbing to 
society".62 The experts went on to state that no precise definition of artistic merit is 
possible and that many factors are relevant, including: 

(a) whether the artist acted with integrity; 

(b) whether the work has technical merit, for example in the use of light and colour; 
(c) the complexity of the work, and whether the various aspects of the work such as 

colour and light are well integrated within the work; 

(d) the accessibility of the work to the viewer, that is, whether the work lets the 
viewer bring his or her personal experience to the viewing and to take something 
of value away from the viewing.63 

McCombs J accepted the uncontradicted evidence from the art experts that the 
drawings and paintings had artistic merit. However, the judge questioned whether the 
term "artistic merit" in section 163.1 (6) means the same in law as it does in the artistic 
community. The judge considered whether "artistic merit", a legislated defence in the 
child pornography legislation, has a similar legal meaning to the common law defence 
based on artistic merit, which is a consideration under the definition of obscenity under 
the Criminal Code. 

61 Langer, above n 57 , 295 . 
62 Langer, above n 57, 294. 
63 Langer, above n 57 , 294. 
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McCombs J determined that there was little material difference between the artistic 
merit inquiry under the common Jaw (for obscenity) and in statute (for child 
pornography), and therefore considered that, following Butler, the test would involve 
consideration of community standards of tolerance, where the greater the risk of harm to 
children, the lesser the likelihood of tolerance. The Court considered that if there was no 
legal community standards of tolerance test, the risk is that even if there was a small 
amount of artistic merit present, harmful depictions could be excused from prosecution or 
removal which would not be Parliament's intention. 

The Court went on to attempt to refine the legal definition of artistic merit, following 
Butler, which sought to respect artistic freedom, while at the same time drawing a line at 
depictions which are so harmful that they exceed standards of community tolerance. 
McCombs J went on to list a number of factors to be taken into account in determining 
the legal standard of artistic merit: 64 

(a) The word "merit" suggests that the subjective intention of the artist is not the test. 
"Merit" implies the application of standards by someone other than the artist who 
created the work. 

(b) The word "artistic" encompasses work that is not only sincerely created, but also 
skillfully and sensitively produced. 

(c) Judges should not become art critics, or otherwise attempt to impose their tastes. 
On the other hand, the views of the artistic community are highly relevant and if 
favourable, usually will determine the issue in favour of the accused. Therefore, 
although not determinative, such factors as the purpose and integrity of the artist, 
as well as the technical merit of the work are significant considerations. 

(d) In order for a work to have artistic merit in the legal sense, it must potentially 
provide something of value to the viewer. The greater the risk of harm to children, 
the Jess the value of the work. 

(e) In the rare circumstance where a depiction has merit in the view of the artistic 
community, but nevertheless creates a strong risk of harm to children, in the sense 

64 Langer, above n 57,304. 
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of predisposing people to act in an antisocial manner, then the work would exceed 

standards of community tolerance, and the defence based on artistic merit would 
fail. 

(f) Finally, the issue of artistic merit should be considered with Sopinka J.'s 

observations in mind: "artistic expression rests at the heart of freedom of 
expression values and any doubt in this regard must be resolved in favour of 

freedom of expression". 

It is noted, as outlined below, that the Langer decision has been overturned by the 

Supreme Court of Canada in relation to the point that artistic merit should be limited by 
the standards of community tolerance test. However, the other factors outlined by 

McCombs J in Langer may still be useful in considering whether artistic merit exists in a 
New Zealand context. 

4. R vSharpe 

In R v Sharpe65
, the issue of what exactly constitutes artistic merit, and how the 

test applies, was finally considered before the Supreme Court of Canada. The court in 
Sharpe, following Butler, considered the artistic merit inquiry to be construed broadly 

because artistic expression rests at the heart of freedom of expression of values and any 
doubt must be resolved in the favour of freedom of expression. 66 

In this case, Mr. Sharpe was prosecuted under section 163.1 of the Criminal Code 
for possessing a number of writings, where some included photographs, involving child 

pornography and children involved in sadomasochistic sex with adults, entitled 
"Boyabuse". Chief Justice McLachlin's issue to resolve in the case was whether the 

child pornography provisions in section 163.1 were constitutional, in that they did not 
unjustifiably intrude on the constitutional right of freedom of expression. McLachlin CJ 
held that the law was constitutional and remfrted Mr. Sharpe back to the lower court for 

65 R v Sharpe [200 I] I S. C. R. 45 (SCC). 
66 Sharpe, above n 65, 71 . 
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trial. However, most interesting in this case, McLachlin CJ, in considering the validity of 
section 163.1 of the Criminal Code, explored the meaning of "artistic merit" as a defence 
to "child pornography" under section 163.1 (6): 

163.l (6) Where the accused is charged ... the court shall find the accused not guilty if the 
representation or written material that is alleged to constitute child pornography has artistic merit 
or an educational, scientific or medical purpose. 

McLachlin CJ confirmed that the artistic merit defence must be established 
objectively, since Parliament cannot have intended a bare assertion of artistic merit to 
provide a defence. McLachlin CJ then went on to consider the meaning of artistic merit, 
and found that it involves "art" that possesses artistic character rather than the quality of 
the work. The Chief Justice stated that "a person who produces art of any kind is 
protected, however crude or immature the result of the effort in the eyes of the objective 
beholder. This interpretation seems more consistent with what Parliament intended. It is 
hard to conceive of Parliament wishing to make criminality depend on the worth of the 
accused's art. It would be discriminatory and irrational to permit a good artist to escape 
criminality, while criminalising Jess fashionable, less able or less conventional artists. 
Such an interpretation would run counter to the need to give the defence a broad and 
generous meaning. I conclude that "artistic merit" should be interpreted as including any 
expression that may reasonably be viewed as art. Any objectively established artistic 
value, however small, suffices to support the defence. Simply put, artists, so long as they 
are producing art, should not fear prosecution under s. 163.1".67 

The Court went on to consider what may be "art" and noted the following tests 
that may be applied: 68 

What may reasonably be viewed as art is admittedly a difficult question - one that philosophers 
have pondered through the ages. Although it is generally accepted that "art" includes the 
production, according to aesthetic principles, of works of the imagination, imitation or design, the 
question of whether a particular drawing, film or text is art must be left to the trial judge to 

67 Sharpe, above n 65, 72. 
68 Sharpe, above n 65, 72. 
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determine on the basis of a variety of factors. The subjective intention of the creator will be 
relevant, although it is unlikely to be conclusive. The form and content of the work may provide 
evidence as to whether it is art. Its connections with artistic conventions, traditions or styles may 
also be a factor. The opinion of experts on the subject may be helpful. Other factors, like the 
mode of production, display and distribution, may shed light on whether the depiction or writing 
possesses artistic value. 

McLachlin CJ rejected McCombs J's narrowing of the defence of artistic merit in 
wnger. His Honour considered that to narrow the defence of artistic merit by a 
community standards test "would involve reading in a qualification that Parliament has 
not stated. Further, reading in the qualification of conformity with community standards 
would run counter to the logic of the defence, namely that artistic merit outweighs any 
harm that might result from the sexual representations of children in the work. Most 
material caught by the definition of child pornography could pose a potential risk of harm 
to children. To restrict the artistic merit defence to material posing no risk of harm to 
children would defeat the purpose of the defence. Parliament clearly intended that some 
pornographic and possibly harmful works would escape prosecution on the basis of this 
defence; otherwise there is no need for it".69 

In rejecting the narrower interpretation of "artistic merit" in wnger, McLachlin 
CJ stated that "the statutory defence of artistic merit to a charge of possession of child 
pornography is conceptually different from the defence of artistic merit to a charge of 
obscenity under section 163 of the Criminal Code". 70 

The case was remitted back to the Supreme Court of British Columbia71 where it 
was decided the defence of artistic merit did apply to the child pornographic writings 
possessed by Mr. Sharpe. The Court even heard conflicting opinions by experts as to 
whether the writings had literary or artistic merit, but the Court decided there was some 
art in the writing and followed the Supreme Court decision, that any objectively 
established artistic value, however small, suffices to support the defence. 

69 Sharpe, above n 65, 73. 
10 Sharpe, above n 65, 73. 
71 R v Sharpe (2002) BCSC 423. 
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Since the Supreme Court of Canada decision in Sharpe, Canadian courts have 
recognised that the artistic merit defence is to be liberally interpreted and that would 
include any expression that may reasonably be viewed as art. 72 Needless to say, the 
Sharpe decision has created a great deal of controversy. In particular, campaigners have 
heralded this decision as a blow against children's rights in Canada, claiming that these 
publications cause real harm and "it's just free speech at any cost. We have been lead to 
believe this is an artistic merit case. It is not. It is the depiction of children being raped 
and tortured". 73 Alternatively, Mr Sharpe's lawyer has hailed the acquittal as "a great 
victory, not only for Mr Sharpe, but for artistic and literary freedom in Canada".74 

Canada's Charter is similar in many ways to the New Zealand Bill of Rights Act 
1990. Below I will consider the role of the artistic merit alongside the New Zealand Bill 
of Rights Act to see if it could be interpreted as broadly as has been done by the Canadian 
Courts. 

XII Artistic merit and the New Zealand Bill of Rights Act 
1990 

The New Zealand Bill of Rights Act 1990 clearly protects freedom of expression, 
which would include any artistic expression.75 Section 14 of the New Zealand Bill of 
Rights Act 1990 ('NZBORA') states: 

14. Freedom of expression-
Everyone has Lhe right to freedom of expression, including the freedom to seek, receive, 
and impart information and opinions of any kind in any form. 

However, the NZBORA provides for justified limitations on the freedom of 
expression, as can be demonstrably justified in a free and democratic society: 

72 See, for example, R v Kuneman (2003) CanLII 47815 (ON C.A.). 
73 Andrew Buncombe Pornographer acquitted by his artistic merit The Independent (UK), March 2002. 74 Andrew Buncombe, above n 73. 
75 Irwin Toy Limited v Attorney General [ 1989] I SCR 927. 
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5. Justified limitations-
Subject Lo section 4 of this Bill of Rights, the rights and freedoms contained in this Bill of 
Rights may be subject only Lo such reasonable limits prescribed by law as can be 
demonstrably justified in a free and democratic society. 

The rights and freedoms in the NZBORA do not impliedly repeal or revoke any 

other enactment, and other enactments must be given a meaning consistent with the rights 

and freedoms of the NZBORA: 

4. Other enactments nor affected-
No court shall, in relation Lo any enactment (whether passed or made before or after the 
commencement of this Bill of Rights),-
(a) Hold any provision of the enactment to be impliedly repealed or revoked , or to be in 

any way invalid or ineffective; or 
(b) Decline to apply any provision of the enactment-
by reason only that the provision is inconsistent with any provision of this Bill of Ri ghts. 

6. Interpretation consistent with Bill of Rights to be preferred-
Wherever an enactment can be given a meaning that is consistent with the rights and 
freedoms contained in this Bill of Rights , that meaning shall be preferred to any other 
meaning. 

Censorship is clearly a restriction on the right to freedom of expression.76 The 

Court of Appeal has found that finding a publication objectionable under the Films, 

Videos, and Publications Classification Act 1993 is not inconsistent with the NZBORA 

as this is the purpose of a censorship Act, and a justified limitation on the freedom of 

expression.77 However, the Court of Appeal has confirmed that the NZBORA is relevant 

in interpreting the Films, Videos, and Publications Classification Act 1993. Under 

section 6 of the NZBORA there is an obligation that where an enactment can be given a 

meaning that is consistent with the rights and freedoms contained in the NZBORA, that 

meaning shall be preferred to any other.78 

76 "Inquiry into the operation of the Films, Videos, and Publications Classification Act 1993 and related 
issues", Report of the Government Administration Committee, March 2003. 
77 News Media Ltd v Film and Literature Board of Review (I 997) 4 HRNZ 410,416 (HC), Moonen v Film 
and Literature Board of Review (2000] 2 NZLR 9, 18 (CA), 'Moonen #1 '. 
78 Moonen, above n 77. 
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The requirement in the Films, Videos, and Publications Classification Act 1993 to 
consider wider factors such as the the character of the publication, including any merit, 
value, or importance that the publication has in relation to literary, artistic, social, 
cultural, educational, scientific, or other matters allows publications to have considered 
their wider purpose and effect as would be expressed under the NZBORA. Although in 
finding a publication objectionable under sections 3(2) or 3(3), these provisions should be 
read consistently with the right to freedom of expression in the NZBORA, the factors in 
section 3(4) reinforce that the freedom of expression must be considered, where the 
expression that is being stifled is art, literature, social, cultural, educational or scientific. 

The inquiry into artistic merit, whether it be to objectionable publications in New 
Zealand or obscene materials in the United Kingdom and Canada, means to give 
protection to the freedom of expression in relation to that publication that has artistic 
merit. True art should not be suppressed irrespective of the strength of the jurisdictions 
of Bill of Rights or Human Rights charters.79 

Furthermore, it has been emphasised by the Supreme Court of Canada that artistic 
merit or artistic expression "rests at the heart of freedom of expression values and any 
doubt in this regard must be resolved in favour of freedom of expression". 80 

XIII How should artistic merit be applied in a New 
Zealand context? 

As the artistic merit inquiry in the Films, Videos and Publications Classification 
Act 1993 has not been considered in detail by New Zealand courts, decisions in a similar 
context, such as the Canadian case law outlined in this paper, may be a useful starting 
point. 

79 Sally Ramage "UK Pornography Today" (2005) WLNR I 8688342. 
80 Butler, above n 53, 495. 
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In New Zealand "artistic merit" is an inquiry or a factor to consider as to whether 
a publication is "objectionable". It is not a legislative defence, nor has it been established 
and evolved in common law to be limited by any other test such as the "community 
standards" test in Canada. Artistic merit is a way to read down the censorship provisions 
in the Films, Videos, and Publications Classification Act 1993 and read into that Act the 
fundamental right to freedom of expression from the NZBORA. 

It is difficult to know how far New Zealand courts would take the inquiry. 
However, because the test is one inquiry, among a number of inquiries, into whether a 
publication is "objectionable" it is unlikely that it would be given such weight and liberal 
interpretation as was given by the Canadian courts in Sharpe. The New Zealand and 
Canadian situations are very similar. The NZBORA is almost word for word similar to 
the Canadian Charter in relation to the relevant sections 4, 5, 6 and 14. The Canadian 
Charter is entrenched in the Canadian Constitution, which allows the Canadian courts to 
strike down any legislation that is inconsistent with the Charter and demonstrably 
justifiable. Interestingly, the Supreme Court of Canada upheld both the obscenity 
provisions in section 163 and the child pornography provisions in section 163.1 as 
demonstrably justifiable limits on the right to freedom of expression. The Supreme Court 
of Canada then gives such a broad interpretation to what constitutes artistic merit, that it 
must be resolved in the freedom of expression. In other words, in a sense the Canadian 
Charter has trumped the obscenity and child pornography provisions, meaning anything 
that may be construed as art will not fall within the offences. 

In New Zealand, although the NZBORA is not entrenched legislation, (so that no 
Courts cannot strike down inconsistent legislation), the NZBORA must still be read 
consistently with the Films, Videos and Publications Classification Act 1993. The 
difference in New Zealand is that "artistic merit" is a defence per se in the Films, Videos 
and Publications Classification Act 1993, but one of a number of inquiries to be 
considered if a publication is objectionable. Secondly, it is unlikely that New Zealand 
courts would interpret artistic merit as broadly as the Canadian Supreme Court has in 
Sharpe. The New Zealand courts would have to weigh the validity of the requirements of 
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the Films, Videos and Publications Classification Act 1993 with the NZBORA. What 
New Zealand courts define as being art and having artistic merit will narrow the focus on 
what escapes prosecution as objectionable and what "artworks" are not protected. It 
seems unlikely from the wording of section 3(4) as "factors to consider" that if a 
publication is "art" in some shape or form, that it will escape being classified 
objectionable. 

In saying this, in my view, it seems a New Zealand court may be likely to balance 
the harm of the artwork against its censorship, similar to the court in Langer by linking 
artistic merit with the public good of the artwork. 

My other concern with how the New Zealand courts will interpret artistic merit, is 
the wording used. In Sharpe, the court has broadly interpreted artistic merit to be "art" 

generally. However, Parliament has used a distinct concept of "artistic merit" in section 
3(4) of the Act, compared with "artistic purpose" in section 23(3) of the Act. As I have 
noted, "merit" suggests some form of reputation, prestige, competency, established 

background and professionalism in the work produced. An "artistic purpose" is to have a 
purpose of using the publication for artistic means. As discussed, the meaning of what is 
"art" is unhelpfully imprecise, but a person could draw a stick figure on a publication -
having an artistic purpose, but no one would argue that stick figure drawing possessed 
artistic merit (unless that person had a reputation). Therefore in New Zealand, in my 
view, a court would feel compelled under section 3(4) to adopt a procedure involved in 
weighing merit - the problem is that merit will only be possessed by works which are, to 
some degree, successful works of art. However, in my view, if the law of objectionable 
publications is to protect artistic publications, it has to protect experimentation and the 
rights of new writers and artist is to try something out. It must protect the right to try and 
fail, and my suspicion is that a New Zealand court will not protect this - the only thing 
that will be protected is the clear cut works of artistic integrity and prestige, the "Lady 

Chatterley's Lovers" of this world. 81 

81 In the UK, during the Lady Chatterley's Lover trial the defence called no less than 35 expert witnesses , a 
who 's who of the prestigious arts world, to pronounce the artistic and literary merits of the book. See A. 
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Compounded in this issue is that evidence is likely to be given by experts as to 
whether an artwork possesses artistic merit. As noted earlier, this model is fundamentally 
flawed by experts who have differing opinions. On any day a controversial piece of work 
may have its fans and its opponents, the film Baise-Moi is a perfect example. Similarly 
in Sharpe, at the trial court, experts differed on whether the Boyabuse books contained 
artistic merit. The difficulty is reviewers and courts have little idea what constitutes 
artistic merit and what does not. In this sense the Sharpe decision makes things easier, 
the court does not have to evaluate merit - just that the publication is art - a broad term 
that can encompass most depictions. In a way, the law is allowing corrupting artwork to 
exist as long as it is admired by its art professors and curators. By putting too much 
emphasis on artistic merit experts may be able to provide informed consent in relation to 
works that already exist in the public domain. However, in the real world, new works 
have to find their own way and see whether they elicit their own appreciation or not - no 
one may know what to think of them and it may take time82

, time that may not be given if 
they are forced from the public view as being objectionable. 

In summary, it is my view that the wording of the Films, Videos and Publications 
Classification Act 1993 will not allow a New Zealand court to interpret artistic merit as 
broadly as the courts have in Canada. The difficulty is that when a New Zealand court is 
forced to consider the scope of artistic merit in New Zealand, they must grapple with the 
artwork's "merit" and whether to extend this to work with good intent but no merit (i.e. 
novice or up and coming artists). If the concept is not broadened to include this group it 
seems that artistic merit in the Films, Videos and Publications Classification Act 1993 is 
only to filter out prestigious works. The problem is that the right to freedom of 
expression applies to all , established artists and non established artists - and this may be 
an area where expert evidence may not be helpful in the inquiry. 

W. B. Simpson Porn ography and Politics - Th e Williams Committee in Retrospect (Waterlow Publishers 
Limited , London, 1983), 20. 
82 Bernard Williams "Obscenity and Film Censorship", Cambridge University Press, 1981. 
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XIV Conclusions 

The purpose of this paper was to consider the role of artistic merit in interpreting 
the Films, Videos and Publications Classification Act 1993. In particular, the meaning of 
art, artistic merit and its boundaries in determining if a publication as objectionable are 
relatively unexplored in New Zealand. A comparison of similar Canadian law has raised 
a number of issues as to whether the artistic merit inquiry would be as liberally applied 
here and whether the New Zealand courts would use the inquiry to apply the freedom of 
artistic expression in the New Zealand Bill of Rights Act 1990 as fiercely as the Canadian 
courts have upheld that same right under the Canadian Charter of Rights and Freedoms. 

In my view, a New Zealand court is unlikely to apply the wide Canadian 
interpretation of artistic merit, to apply to anything that is art. The wording of the Films, 
Videos and Publications Classification Act 1993 clearly requires that artistic merit be 
taken into account which may be limited to those artists with reputation and prestige. Art 
contributes to the marketplace of ideas, and therefore all genuine art, where the artist has 
genuine artistic intention, should not be objectionable so it can further contribute to the 
marketplace of ideas. If anything less than that is the test to be applied by New Zealand 
courts, the risk is how and who is to determine the artistic merit, or lack thereof. 

Despite the difficulties that a New Zealand court will face in applying artistic 
merit to publications, it seems clear that the inquiry in the Films, Videos, and 
Publications Classification Act 1993 is a mechanism by Parliament to soften an 
intentionally restrictive Act of Parliament that violates the right to freedom of 
express10n. 
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