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ABSTRACT 

The purpose of this paper is to examine in detail two recent 
statutory provisions which impact directly on the regulation 
of medical experimentation on humans in New Zealand. 

The first of these is section 10 of the New Zealand Bill of 
Rights Act 1990. There is discussion of the exact meaning of 
the section. It is concluded that the rights provided for in 
section 10 are unnecessarily strict and are likely to hinder 
medical progress. There is a recommendation that section 10 
be modified. 

The second provision considered is section 5 ( 8) of the 
Accident Rehabilitation and Compensation Insurance Act 1992. 
There is some discussion of compensation for injuries 
sustained during medical experimentation, both before and 
after the enactment of section 5(8). It is concluded that 
such injuries are best compensated for under the Accident 
Compensation 

accordingly. 

WORD LENGTH 

scheme, and recommendations are made 

The text of this paper (excluding contents page, footnotes, 
bibliography and annexures) comprises approximately 14000 
words. 
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1. INTRODUCTION 

Issues relating to medical experimentation on humans have 
been a focus of attention in New Zealand in recent years. 
This is largely the result of revelations in a popular 
magazine concerning the now infamous cervical cancer 
experiment at National Women's Hospital during the 1960's and 
1970's. 1 

The original article and the resulting Committee of Inquiry 
report2 occasioned much debate in both medical and lay 
circles, and played a large part in bringing issues relating 
to medical experimentation to the attention of the public. 

More recently two pieces of legislation have been enacted 
containing provisions which have the potential to 
significantly affect the law relating to medical 
experimentation on humans in New Zealand; with consequent 
effects on the research community and on the human subjects 
of medical experimentation. Ironically these pieces of 
legislation have received little public attention, at least 
insofar as they relate to medical experimentation, and their 
potential effects are largely unappreciated. 

The pieces of legislation in question are the New Zealand 
Bill of Rights Act 1990, section 10 of which confers rights 
on the subjects of medical experimentation, and the Accident 
Rehabilitation and Compensation Insurance Act 1992, section 
5(8) of which provides that personal injuries resulting from 

Bunkle, P. and Coney, S. "An 'Unfortunate Experiment' at National 
Women's" Metro, June 1987, 47. 

Report of the Committee of Inquiry into Allegations Concerning the 
treatment of Cervical Cancer at National Women's Hospital, July 1988 
("the Cartwright Report"). 
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drug and clinical trials are not medical misadventure for the 
purposes of that Act. 

The purpose of this paper is to examine these two pieces of 
legislation. It will be seen that there are a number of 
unanswered questions as to the meaning and scope of the 
provisions, particularly in relation to section 10 of the New 
Zealand Bill of Rights Act 1990. This paper will suggest 
answers to these questions, consider the possible effects of 
the two provisions and discuss their policy implications. 

In the next section there will be a brief discussion of the 
international regulation of medical experimentation on humans 
and of the nature and extent of medical experimentation in 
New Zealand. Section three introduces the New Zealand Bill 
of Rights Act 1990, while section four will examine in detail 
section 10 of the Act. Section five will consider the 
effects of the Accident Rehabilitation and Compensation 
Insurance Act 1992 on compensation for injuries sustained 
during medical experimentation. The paper will conclude with 
some recommendations for change - particularly in relation to 
the issue of compensation for injuries sustained during 
medical experimentation. 

2. MEDICAL EXPERIMENTATION: AN INTRODUCTION 

It is appropriate to begin with a reference to the Nuremberg 
Trials, which occurred as a result of activities in Nazi 
Germany during the Second World War. These trials provided 
perhaps the first international focusing of attention on 
issues relating to medical experimentation on humans. 

One product of the trials was the Nuremberg Code; the first 
international document to set out ethical standards for 
medical experimentation on humans. In 1964 this Code was 
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succeeded by the Declaration of Helsinki, 3 which remains the 

primary international regulatory document in relation to 

medical experimentation on humans. It will be useful to 

discuss here the contents of the Declaration of Helsinki, as 

an introduction to both the terminology and ethical 

regulation of medical experimentation on humans. 

The Declaration contains an important distinction which 

features in discussion of many aspects of medical 

experimentation on humans. This is the distinction between 

therapeutic 
experimentation. 

experimentation and non-therapeutic 

Therapeutic experimentation is that which is conducted on 

patients " ... in which the aim is essentially diagnostic or 

therapeutic for a patient ... " 4 Non-therapeutic 

experimentation, on the other hand, is not intended to 

benefit the subject in a medical sense. The differing aims 

of particular forms of medical experimentation may affect, 

among other things, the nature of the duties owed by the 

experimenter to the subject of the experiment. This question 

will be dealt with in section 5 below. 

The Declaration sets out a number of principles that apply 

specifically to therapeutic experimentation. The essential 

principle is that the patient's interests must remain 

paramount at all times. Thus; 

"The physician can combine medical research with 
professional care, the objective being the 
acquisition of new medical knowledge, only to the 
extent that medical research is justified by its 

World Medical Association Declaration of Helsinki: Recommendations 
guiding physicians in biomedical research involving human subjects. 
Adopted by the 18th World Medical Assembly, Helsinki, Finland 1964. 
Amended 1975, 1983, and 198 9. 

Above n 3, introductio n. 



5 

6 

7 

- 6 -

potential diagnostic or therapeutic benefit for 
the patient. 115 

In non-therapeutic experimentation, there will often not be 
a pre-existing clinical relationship between the experimenter 
and the subject. The Declaration sets out the basis of the 
relationship that should exist between these two parties; 

"In the purely scientific application of medical 
research carried out on a human being, it is the 
duty of the physician to remain the protector of 
the life and health of that person on whom 
biomedical research is being carried out. 116 

The Declaration also provides basic principles for all 
experimentation. These include a requirement that research 
be significantly progressed before experimentation on humans 
is contemplated, that experimentation conform to an 
experimental protocol and be thoroughly supervised, and a 
requirement that each potential subject be informed of the 
risks, aims and methods of the experimentation. 

Perhaps the most important principle in this section of the 
Declaration is that which states; 7 

" ... [ c J oncern for the interests of the subject 
must always prevail over the interests of science 
and society ... " 

Having looked at the ethical regulation of medical 
experimentation on humans it will now be useful to consider 
briefly the nature and extent of medical research and 
experimentation in New Zealand. The report Research for 

Above n 3, clause II.6. 

Above n 3, clause III.1. 

Above n 3, clause I. 5 . 
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Health 8 was released in May 1989, and formed the basis for 
recent reforms to biomedical research funding in New 
Zealand. 9 The report also contains important information 
regarding the nature and extent of medical experimentation in 
New Zealand. 

Research for Health contains a summary of the funding of 
health research in New Zealand prior to the 1990 reforms. 
The report breaks biomedical research in New Zealand into two 
main components that which is publicly funded, and 
privately funded health research. 10 

Of the former there is fairly specific information. The 
report identifies the following public sources of funding of 
biomedical health research in New Zealand: 11 

The Medical Research Council of New Zealand (now the 
Health Research Council of New Zealand). 
The Department of Health's Research Units (comprising 
the Health Services Research and Development Unit, the 
Health Economics Unit, the National Health Statistics 
Unit and the four Health Science Units). 
Other contributions made by the Health Department. 
Other publicly funded health research including 
university research, Area Health Board research, and 
research funded by the Accident Compensation 

Research for Health - report of the review of the organisation and 
public funding of biomedical and health systems research in New 
Zealand, May 1989. 

The passing of the Health Research Council Act 1990, which followed 
the release of the report and substantially enacted the 
recommendations contained therein. 

Above n 8, p 7. 

Above n 8, pp 7-18. 
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Corporation, the Alcoholic Liquor Advisory Council, and 
the Lottery Board, among others. 

The report attempts to estimate expenditure on health 
research in New Zealand. 12 This proves difficult because 
many bodies (the universities are an example) which provide 
funding or support for health research have a number of 
functions and expenditure on the individual functions cannot 
be accurately assessed. 

Known direct public expenditure on health research in New 
Zealand during 1986 is stated to have been $12,552,076. 13 

It is clear that given difficulties in estimation this figure 
underestimates public funding of health research in that 
year . 14 

It is even more difficult to quantify privately funded 
research. Private funding comes from a variety of sources. 
Some private trusts and foundations exist which devote a 
significant amount of money to health research in New 
Zealand. These include the Paykel Trust, the Cancer Society 
and the National Children's Health Research Foundation. It 
is relatively easy to determine the contribution made by 
these groups. 15 

The main difficulty is associated with commercial research -
for which no accurate funding levels are known. The report 
notes however that most commercial research in New Zealand is 
funded by pharmaceutical companies and principally involves 

Above n 8, p 77. 

Above n 8, p 77. 

Above n 8, p 17, for example. 

Above n 8, pp 18-19. 
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diagnostic or therapeutic technology. 16 The report states 
known direct private funding of health research in New 
Zealand in 1986 to be $5,251,070. 17 

While it is clear that these figures err on the conservative 
side, it appears that health research in New Zealand is 
primarily funded, and undertaken within the public sector. 
This will have important implications in light of section 10 
of the New Zealand Bill of Rights Act 1990. 

3. THE NEW ZEALAND BILL OF RIGHTS ACT 1990 

The introduction of a Bill of Rights was a policy of the 
fourth Labour Government when it came to power in 1984. In 
the event the New Zealand Bill of Rights Act was not enacted 
until 1990, and in a markedly different form from that first 
proposed. 

According to Sir Geoffrey Palmer it was hoped that a Bill of 
Rights would improve New Zealand's system of government. It 
was intended that the Bill of Rights would " ... provide 
greater protection for the fundamental rights and freedoms 
vital to the survival of New Zealand's democratic and 
multicultural society ... 1118 and would " ... place new limits 
on the powers of government ... 11 • 19 

As originally formulated it was intended the Bill of Rights 
would be entrenched into law. That is, its provisions could 
only be altered or repealed by a 75% majority of the members 
of the House of Representatives or with the support of a 

Above n 8, p 19. 

Above n 8, p 77. 

A Bill of Rights For New Zealand: A White Paper, 1985, p 5. 

Above n 18. 
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majority of the people in a referendum. Only one other 
provision in New Zealand law is subject to such a restriction 
- that is section 189 of the Electoral Act 1956. The New 
Zealand Bill of Rights Act 1990 did not however, as a result 
of considerable public and political pressure, 20 contain 
an entrenching provision. This means the Act can be altered 
or repealed by a simple majority of the House. 21 

The 1985 draft Bill of Rights contained a provision which 
stated; 

"This Bill of Rights is the supreme 
Zealand, and accordingly any law 
existing law) inconsistent with this 
to the extent of the inconsistency, 
effect. 1122 

law of New 
(including 

Bill shall, 
be of no 

Such a provision would have significantly expanded the role 
of the courts in New Zealand - requiring them to undertake 
judicial review of legislation and empowering them to strike 
down legislation that offended against the rights and 
freedoms contained in the Bill of Rights. 

The Act as passed imposes a much lighter burden on the 
courts. Sections 4, 5 and 6 provide respectively; 

"4. No Court shall, in relation to any enactment 
(whether passed before or after the 
commencement of this Bill of Rights), -
(a) Hold any provision of the enactment to 

be impliedly repealed or revoked, or to 
be in any way invalid or ineffective;or 

According to the Select Committee Report on the White Paper, a clear 
majority of the 431 submissions received were opposed to the Bill of 
Rights proposed in the White Paper. Interim report of the Justice and 
Law Reform Select Committee Inquiry into the White Paper - A Bill of 
Rights for New Zealand 1986, p 8. 

Paciocco, D. "The New Zealand Bill of Rights Act 1990: Curial Cures 
for a Debilitated Bill" [ 1990) NZRLR 353. 

Above n 18, p 68; proposed clause 1 of the proposed Bill. 
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(b) Decline to apply any provision of the 
enactment by reason only that it is 
inconsistent with any provision of 
this Bill of Rights." 

"5. Subject to section 4 of this Bill of Rights, 
the rights and freedoms contained in this 
Bill of Rights may be subject only to such 
reasonable limits prescribed by law as can be 
demonstrably justified in a free and 
democratic society." 

"6. Wherever an enactment can be given a meaning 
that is consistent with the rights and 
freedoms contained in this Bill of rights, 
that meaning shall be preferred to any other 
meaning." 

Thus in the final analysis the New Zealand Bill of Rights Act 
merely confers on the courts powers to review administrative 
action in relation to the rights and freedoms contained in 
the Act, to determine what are justified limitations of those 
rights and freedoms in terms of section 5 and to interpret 
legislation consistently with the Act. 

Despite this somewhat reduced role, the courts have been 
active in relation to the Act, and take their 
responsibilities under the Act seriously. This has been most 
publicly obvious in relation to drink-driving offences, and 
their prosecution. 23 

4. SECTION 10 OF THE NEW ZEALAND BILL OF RIGHTS ACT 1990 

"10. Every person 
subjected to 
experimentation 
consent." 

has the right not to be 
medical or scientific 
without that person's 

See for example, R v Noort (1992) 15 TCL 16/1. 
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According to the 1985 White Paper, 24 this provision is based 
on Article 7 of the International Covenant on the Civil and 
Political Rights. That Article provides; 

"No one shall be subjected to torture or to cruel, 
inhumane or degrading treatment or punishment. In 
particular, no one shall be subjected without his free 
consent to medical or scientific experimentation." 

Article 7 is considered to apply only to a limited range of 
experimentation that which is cruel, inhumane or 
degrading. 25 This is because the reference to medical and 
scientific experimentation is contained within, and therefore 
limited by, the wider reference to cruel, inhumane and 
degrading treatment. 

Section 10, in prohibiting all medical experimentation26 

without consent, therefore, could be said to have a wider 
scope than its parent article. This is confirmed to be the 
intention of the section; the White Paper states that 
" ... there seems no good reason to limit the principle 
that all medical and scientific experiments require the 
subject's consent ... 1127 

At first glance the meaning and effect of the words of 
section 10 seem plain enough. On closer examination however 
many questions arise in relation to section 10, not least of 
which is what is meant by the term "medical experimentation" 
in the Act. 

Above n 18, p 108. 

Collins, D.B. Medical Law in New Zealand (Brooker & Friend, 
Wellington, 1992) pp 139-140. 

For the purposes of this paper, the additional reference in section 
10 to "scientific experimentation" will be ignored. 

Above n 18, p 108. 
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Other questions will also arise, concerning the scope of 
application of section 10, its effect on experimentation on 
those unable to consent for themselves, 28 the difference 
between medical experimentation and medical treatment and the 
question of what will amount to subjecting a person to 
medical experimentation. These issues will be dealt with in 
this section. 

I THE SCOPE OF SECTION 10 

The text of section 3 of the Act provides; 

"3. This Bill of Rights applies only to acts done 

( a) By the legislative, executive, or 
judicial branches of the government of 
New Zealand; or 

(b) By any person or body in the performance 
of any public function, power or duty 
conferred or imposed on that person or 
body by or pursuant to law." 

The effect of this provision is that acts of a private person 
or body cannot be called into question as having derogated 
from any of the rights contained in the Act. It is important 
to ascertain to which bodies, individuals, and actions 
section 10 of the Act will apply in order to determine its 
potential scope. 

The Health Research Council was established by the Health 
Research Council Act 1990, and is the responsible for 
administering health research public funding in New Zealand. 
Section 31 of that Act provides that in considering 
applications for funding, the Council must ensure that the 
proposed research is ethically acceptable. 

Minors and the intellectually handicapped, for example. 
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The Health Research Council Act does not contain any 

guidelines as to what is and is not ethically acceptable. In 
these circumstances, section 6 of the New Zealand Bill of 

Rights Act prescribes that "ethically acceptable" be 
interpreted consistently with section 10, to mean that every 

person has the right not to be subjected to medical 
experimentation without their consent. Accordingly it is 
likely that, to the extent that "medical experimentation" is 
involved, the Health Research Council may not grant funding 

to proposals that violate section 10. 

Much medical research in New Zealand takes place in the two 

university medical schools. Universities in New Zealand are 

constituted by statute " ... for the advancement of knowledge 
and the dissemination thereof by teaching and research ... 1129 

Research is, therefore, carried out by universities in the 
performance of a power or duty conferred by law. 

extent that university research constitutes 

To the 

"medical 

experimentation" therefore, section 10 must be complied with, 
and the consent of any human subjects must be obtained. 

It was recognised in the report Research for Health that 
medical research is undertaken in New Zealand by a number of 
private bodies. These include health research trusts and 

foundations, special purpose organisations, and commercial 

organisations. These bodies are generally not carrying out 
any "public function, power or duty conferred by law". For 
this reason such bodies will not be subject to the 
restrictions placed on medical experimentation by section 10. 

It is most important to note however, that given that the 
majority of health research in New Zealand is undertaken in 
the public sector or is publicly funded, section 10 has a 

large potential scope of application. It is therefore a 

See for example 3(1) University of Auckland Act. 
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matter of some importance to determine the meaning of the 
words of section 10. 

II SECTION 10 AND THOSE UNABLE TO CONSENT 

The apparent effect of section 10 is to prevent medical 
experimentation on anyone who is unable to consent to it 

This would prohibit most experimentation on themselves. 
children, mentally ill or handicapped people, or the 
unconscious. 

At present experimentation on such subjects does occur; the 
common practice is to obtain consent to the experimentation 
from a parent or legal guardian of the proposed subject. 
While this practice is not without acknowledged 
difficulties, 30 it is commonly regarded as the best way to 
allow potentially valuable research to continue while 
protecting the rights and interests of the vulnerable 
subjects. This Practice is endorsed in the Declaration of 
Helsinki 31 and by the New Zealand Medical Association. 32 

It is recognised in the 1985 White Paper that the issue of 
experimentation on those unable to consent personally may 
arise· 33 

' 

See for example, Phillips, M. and Dawson, J. Doctors' Dilemmas: 
Medical Ethics and Contemporary Science (Harvester Press, United 
Kingdom, 1985) p 73. 

Above n 3; clause I .11 of which provides that in cases of legal 
incompetence, physical or mental incapacity, or minority, the informed 
consent of the proposed subject's "responsible relative" should be 
obtained. 

The tenets of the Declaration of Helsinki are contained within the New 
Zealand Medical Association's Code of Ethics; above n 25, p 133. 

Above n 18, p 108. 
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"· .. (a)ny challenge to a law which permitted 
consent to be given on behalf of another to 
medical or scientific experimentation would 
certainly see the Courts exercising the utmost 
vigilance to protect the rights of those on behalf 
of whom consent was sought to be given ... " 

Clearly this issue will not now arise in the context of 

judicial review of legislation as this is not possible under 

the New Zealand Bill of Rights Act. The issue may however 

arise in the context of a challenge to the legality of the 

actions of a public body. 

It appears to be contemplated in the quotation above that 

despite the apparently clear wording of section 10, the 

courts could declare legal an experiment which utilised 

subjects unable to consent for themselves, and gained consent 

from their responsible relative; so long as it was clear that 

the rights of the subjects were otherwise vigilantly 

protected. 

This could occur in at least two circumstances. First, the 

words "that person's consent" in section 10, could be 

interpreted in the case of someone unable, whether physically 

or legally, to consent for themselves to mean the consent of 

their responsible relative. 

It is possible to argue that in using the words "that 

person's consent" in section 10 the New Zealand Bill of 

Rights Act assumes that everybody is able to consent in some 

manner. In order to give effect to this assumption it is 

necessary, in the case of someone unable to personally 

consent, to read section 10 as allowing the consent of a 

responsible relative. 

An alternative is that the words "every person" in section 10 

may be interpreted narrowly to mean "every person who is 

competent to consent". 
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Some support for this argument is to be found in the High 
Court's decision in Re s. 34 This case involved a challenge 
to certain actions under provisions of the Mental Health Act 
1969 on the grounds that they contravened, inter alia, 
section 11 of the New Zealand Bill of Rights Act. Section 11 
provides; 

"11. Everyone has the right to refuse to undergo 
any medical treatment" 

Barker J held that the word "everyone" in this section 
" ... must mean "every person who is competent to 
consent" ... " 35 This indicates that the courts will be 
willing to interpret the provisions of the New Zealand Bill 
of Rights Act in such a way as to preserve existing 
understandings of rights of consent. 

A Court may alternatively find that there is in some cases 
express statutory authority for the giving of consent to 
medical experimentation by a responsible relative. Such an 
authority would be valid, despite the existence of section 
10, because section 4 of the New Zealand Bill of Rights Act 
makes the rights and freedoms contained in the Act subject to 
any other enactment. 

An example of such a statutory provision is to be found in 
the Protection of Personal and Property Rights Act 1988. 
This Act allows for the appointment of a welfare guardian in 
relation to an "incapacitated person". 36 Under the Act a 

(1992] 1 NZLR 363. 

Above n 34, p 374. 

Above n 25, p 111. Section 6(1) of the Act defines such a person as 
someone who; 
"(a) Lacks, wholly or partly, the capacity to understand the 
nature, and to foresee the consequences, of decisions in respect 
of matters relating to his or her personal care and welfare; or 
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the power to consent to the 

incapacitated person's taking part in a medical experiment to 

be conducted for the purpose of saving that person's life or 

of preventing serious damage to that person's health. 37 

Similarly, section 25(3) of the Guardianship Act allows a 

guardian38 of a child under 16 years to consent to the 

performance of any medical, surgical, or dental procedure on 

that child. The term "medical, surgical, or dental 

procedure" is not 

Collins39 however, 

defined in the Act. According to 

it is " ... undoubtedly broad, and can be 

construed as encompassing all forms of treatment ... " It is 

possible therefore that a guardian also has the power, under 

section 25(3), to consent to therapeutic, and perhaps even to 

non-therapeutic, medical experimentation on a child under 16. 

It is, then, possible that at least some medical 

experimentation may, with the consent of a responsible 

relative, be justifiably performed on people unable to 

consent personally, despite the existence of section 10. 

This situation is to be welcomed. It will enable potentially 

valuable experiments to continue to occur. Further the 

position in New Zealand will remain consistent with that of 

many overseas countries. 

The existence of section 10, on the other hand, and the 

consequent need to specifically justify medical 

experimentation on those unable to consent, should serve as 

(b) Has the capacity to understand the nature, and to foresee 
the consequences, of decisions in respect of his personal care 
and welfare, but wholly lacks the capacity to communicate 
decisions in respect of such matters." 

Section 18(1)(f). 

As defined in section 3 of the Act. 

Above n 25, p 97. 
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a reminder of the vulnerability of such people. It is 
submitted that the existence of this reminder will adequately 
protect the rights of such people, and so fulfil the purposes 
of section 10. 

III MEDICAL EXPERIMENTATION VS. MEDICAL TREATMENT 

It is commonly recognised that all medical procedures are, to 
some extent, experimental. 40 The unpredictable nature of 

the human body and its responses mean there can never be 
complete certainty as to the outcome of even the most minor 
medical procedure. All procedures will, therefore, be 
experiments of a sort. Similarly, "· .. routine medical 

therapy, perhaps using procedures which are still in the 
process of development ... " 41 may not constitute a "research 
programme" but may still be experimental. 

Commentators have stressed the importance of recognising a 
distinction between medical experimentation and medical 
treatment· 42 

I 

" ... [t]reatment is never to be regarded as 
experimental solely because doctor and patient are 
not sure of about the success ... The medical trial 
therefore is not the opposite of success, but has 
to be contrasted with standard treatment ... " 43 

Levine, R. Ethics and Regulation of Clinical Research 2ed (Yale 
University Press, 1988, New Haven), p 10. 

Above n 2, p 63. 

Deutsch, E "Medical Experimentation: International Rules and Practice" 
(1989) 19 VUWLR 1. 

The term "treatment" in this context is used in a wide sense to 
encompass " ... diagnosis and pre-emptive matters as well such as 
inoculation and disinfection ... " as well as treatment in its true 
sense; see above n 42, p 1. 
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The New Zealand Bill of Rights Act contains a distinction 

between medical experimentation and medical treatment. 
Section 10 of that Act provides for rights in relation to 
medical experimentation, while section 11 relates to medical 
treatment. 

It follows from elementary principles of statutory 
interpretation, that there is a difference between the terms 
medical experimentation and medical treatment - at least in 

the context of the New Zealand Bill of Rights Act. 

A distinction between medical experimentation and medical 

treatment is also recognised both locally and internationally 

in the area of regulation of medical procedures. 
Internationally, the Nuremberg Code and, more recently, the 

Declaration of Helsinki deal exclusively with the regulation 

of medical research and experimentation, and apply more 

rigorous ethical and administrative procedures than are 
applied to medical treatment. In New Zealand the New Zealand 
Medical Association has adopted the principles of the 
Declaration of Helsinki into its Code of Ethics. 44 

Despite this regulatory recognition of the difference between 
medical experimentation and medical treatment; 

" ... doubts remain as to the distinctive nature of 
medical experimentation on human beings, and 
physicians and researchers are still confused 
about which treatment is experimentation and which 
is not ... " 45 

Above n 25, p 133. 

Dickens, B.M. "What is a Medical Experiment?" (1975) 113 Can. Med. J. 
635. During the Cartwright Inquiry, Professor Green argued that 
" ... [t]he policy adopted at National Women's was no more an experiment 
than any medical decision made any minute of the day by almost every 
doctor in New Zealand ... "; Corbett, J. "Second Thoughts on The 
Unfortunate Experiment " Metro, June 1990, p 67. 
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In some cases the distinction will be clear. The performance 
of non-therapeutic procedures on subjects in an organised 
trial will almost always be medical experimentation. 
Similarly, the application of a standard or routine treatment 
in a particular case can generally be safely classed as 
treatment, even though doubt as to the outcome of the 
treatment may exist. 

It is in the cases that fall between these two extremes that 
the line will be difficult to draw. As Deutsch notes, 
"· .. there can be treatment and trial working together in the 
same medical measure ... " 46 In such cases47 it may be 
difficult to determine what set of regulatory procedures to 
apply. According to Bernard Dickens, the answer must depend 
on whether a standard treatment exists for the condition 
involved. 48 

Where there is no effective standard treatment for a 
particular condition, any attempt to treat the condition will 
be, to some extent, experimental. Dickens argues however, 
that the regulatory standards relating to medical treatment 
may be applied in these cases. Where on the other hand there 
is an attempt to further develop or improve on an existing 
adequate standard treatment there is clearly medical 
experimentation, and the more rigorous 
must be applied. 49 

Above n 42, p 1. 

ethical standards 

Which will by definition only arise in the context of therapeutic 
experimentation. 

Dickens, above n 45, p 636; " ... [i]f ... an orthodox treatment exists, 
any departure from it will be experimental if deliberate, and 
negligent if not ... "; see also Deutsch, above n 42, p 1. 

Above n 45, p 639. 
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In the former case, according to Dickens, the procedure will 
be innovative treatment rather than experimentation. In the 
latter case, on the other hand, no innovation or withholding 
of the standard treatment can be justified without the 
application of strict regulatory procedures. 

It will be useful to apply these ideas to the events that 
gave rise to the Cartwright Inquiry. 
illustrate and test Dickens' argument. 

This will both 

The cervical cancer project at National Women's Hospital 
involved the conservative treatment of certain patients with 
carcinoma in situ in order to test the theory that carcinoma 
in si tu was not a pre-cancerous disease. Clearly this 
involved an element of treatment. The project cannot then be 
automatically classed as experimentation. Does it however, 
warrant the label "experimentation" at all?. 

The purpose of the cervical cancer project at National 
Women's was, according to Judge Cartwright, to attempt to 
prove that carcinoma in situ was not a premalignant 
disease. 50 In her report, Judge Cartwright found that; 51 

" ... [f]rom the early 1960s carcinoma in situ has 
been regarded as a condition which will progress 

Above n 2, p 34. It should be noted that Professor Green stated at 
the Inquiry that his hypothesis was in fact to "attempt to prove that 
carcinoma in situ is not invariably a premalignant disease"; above n 
2, p 32. See also Corbett, above n 45, p 65; in which the author 
argues that the difference is an important one, for the latter theory 
was much less radical, and more in step with international research 
of the time. Judge Cartwright, however, rejected Professor Green's 
evidence in this regard (and therefore that of Professor Bonham, who 
supported Green on this matter); above n 2, p 32. 

Above n 2, p 106. 
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if untreated to invasive cancer in a substantial 
proportion of cases ... " 52 

On the basis of these findings, it is clear that Professor 
Green's hypothesis did not accord with the conventional 
wisdom of the time. 

The conventional treatment for carcinoma in si tu is to 
attempt to eradicate the disease 53 

I to prevent it from 
developing into invasive cervical cancer. At the time when 
the National Women's project began, the conventional method 
of eradicating carcinoma in si tu was by hysterectomy. 54 

This is a serious operation, especially for younger women who 
may still be contemplating having children. 

In his project, 
treatment methods. 

Professor Green adopted "conservative" 
Conservative that is, in the sense that 

the aim was to conserve the uterus of the patient where 
possible. 
carcinoma 

In the cervical cancer project, women with 
in situ did not automatically receive a 

hysterectomy. The women received one or more of several 
forms of treatment; punch biopsy, cone biopsy, amputation of 
the cervix, and hysterectomy. The women were monitored to 
ascertain whether the carcinoma in situ was persisting, and 

According to Jan Corbett in a Metro article published after the 
release of the Cartwright Report, it has never been proved that 
carcinoma in situ is a premalignant disease, this is merely assumed; 
Corbett, above n 45, p 56. It remains the orthodox view, however, 
that carcinoma in situ is, in fact, a precursor of invasive cervical 
cancer. 

Above n 2, p 106; " ... (t)he appropriate treatment for CIS, if invasive 
cancer is to be avoided, is to remove the lesion. The patient must 
then be monitored so that further treatment can be offered if there 
is persisting disease or a recurrence, as evidenced by positive 
cytology. As those patients diagnosed with CIS have a higher risk of 
recurrence than other women, they must be monitored for life by 
cervical or vaginal vault smears ... " 

Above n 2, p 106; see also Corbett, above n 45, p 63. 
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how it was progressing, and further treatment was offered if 
necessary. 

It should be noted that the standard treatment for carcinoma 
in situ has changed over the years. More recently, methods 
of treatment less extreme than hysterectomy have become 
accepted. 5 5 These are used in some, but not all, cases. 
One of these treatments is cone biopsy, which was also used 
by Professor Green. 56 Hysterectomy remains one option for 
treatment for carcinoma in situ. 57 

It can be seen that the course of treatment adopted in the 
cervical cancer project at National Women's certainly 
differed from that which was considered orthodox at the time. 
On this basis, according to Dickens' theory, the cervical 
cancer project cannot be considered to have been purely 
treatment. It was therapeutic experimentation - the purpose 
of which was to develop a new standard of treatment. 58 

For this purpose, it is irrelevant that, although Professor 
Green's hypothesis remains unproved, and has not gained any 
widespread acceptance, his methods of treatment are, to some 
extent now considered orthodox. 59 

What is important is that the women who were involved in the 
project at National Women's did not receive the standard 
treatment of the time. Accordingly, they were entitled to be 
fully informed of this, and of the risks involved, and to be 

Above n 2, p 106. 

Corbett, above n 45, p 57. 

Above n 2, p 106. 

This argument corresponds with the finding of fact made by Judge 
Cartwright in her report. Judge Cartwright reached her conclusions, 
however, on a different basis. 

Above n 56. 
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offered a choice as to whether they would receive the 
standard treatment, or the experimental treatment. 

Dickens' theory offers a relatively easy method of answering 
what is otherwise a difficult question. What is more, as 
Dickens himself argues, it strikes what seems to be an 
appropriate balance between the need to protect the rights of 
patients and the desire to further medical knowledge. 60 

Where a standard treatment for the condition in question 
exists, a patient is entitled to receive that treatment. Any 
wilful deviation from that treatment will be medical 
experimentation and so will only be ethically or legally 
possible if the rigorous procedures that apply to medical 
experimentation are adhered to. 

While this may inhibit the development of new, perhaps more 
effective treatments, it will protect the interests of the 
patient, which must be considered to be of primary concern. 
Most particularly, it will ensure that the patient is fully 
aware that they are participating in an experiment, in which 
the other interests are being served as well as their own. 

In the situation where there is no standard treatment for the 
condition concerned however, the interests of the researcher, 
of society and of the patient will coincide. All three will 
desire that an effective treatment for the condition be 
found. In these circumstances, while it may be desirable 
that the procedures required in relation to 
experimentation be followed, this need not be 
enforced the patient is adequately protected 
coincidence of interests. 

Dickens, above n 45, p 639. 

medical 
legally 
by the 
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This means that while there will be fairly strong fetters on 
the further development of existing treatments, there will be 
fewer restraints on the development of treatments where none 
had previously existed. It is in the latter situation that 
we most wish to encourage development, this occurs under 
Dickens' theory. 

According to Hans Jonas, the most important ethical concern 
in relation to medical experimentation on humans is the 
" ... condition of 'thinghood' to which (even the competent) 
subject submits ... " 61 

Jonas62 argues that the subjects of medical experimentation 
are reduced to mere representatives; denied, in most cases, 
even the dignity of an authentic situation. It is this 
reification and deprivation of dignity which are of most 
ethical concern in relation to medical experimentation. 

It is ethical arguments such as these that form the basis of 
the more rigorous regulation of medical experimentation than 
medical treatment. It is possible to argue that the 
distinction Dickens draws between situations in which there 
is, and those in which there is not, a standard treatment, is 
an ethical as well as a pragmatic distinction. 

The foundation of such an argument will be the coincidence of 
interests that we have already seen will exist when no 
standard treatment exists. This coincidence of interests 
means that al though the patient is still to some extent 
reif ied they are more an active participant than might 
otherwise be the case. Further, while the patient still 

Jonas, H. "Philosophical Reflections on Experimenting with Human 
Subjects" in Freund, P. (ed) Experimentation with Human Subjects 
(George Braziller, New York, 1970), p 4. 

Above n 61, p 4. 
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bears a disproportionate share of any risk involved, they do 
not completely submerge their interests to those of society 
as they would if there was no coincidence of interests. 

Accordingly, Dickens' theory not only provides a sound basis 
on which to distinguish medical treatment from medical 
experimentation, it is also ethically, and practically 
defensible. 

IV MEDICAL EXPERIMENTATION VS MEDICAL RESEARCH 

The terms "research" and "experimentation" are often used 
interchangeably - certainly by lay people. From a scientific 
perspective, at least, this may be an incorrect usage of the 
terms. 

The meaning of the terms was discussed during the Cartwright 
Inquiry. One expert witness, Dr James Hodge, commented that 
the terms "study, research and experiment" are only synonyms 
"·· .in the context of the rather loose usage of the words ... " 
that had been adopted during the Inquiry. 63 Other 
commentators have also criticised the casual way in which 
these terms are used as synonyms. 64 

There are a vast range of activities that can potentially be 
involved in a medical study involving humans. These can 
range from the compilation and analysis of data contained in 
hospital records or the organised observation of the progress 
of a disease, to the testing of new drugs or techniques on 
patients or healthy volunteers. 

In scientific terms there is, at least arguably, a 

distinction between those activities that merely constitute 

Submission of Dr J V Hodge to the Cartwright Inquiry, p 3921. 

Above n 40, p 10. 
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"research" and those that qualify for the label 
"experimentation". In this section the nature of this 
distinction will be discussed. 

In his evidence before the Cartwright Inquiry, Dr Hodge spoke 
of a distinction between medical experimentation and medical 
research. According to Dr Hodge, in an experiment ( and 
therefore experimentation) " ... the conditions [of the 
experiment] are under the direct control of the investigator. 
They do not merely observe what is going on but can 
intervene ... 1165 

With respect to what Dr Hodge termed "observational research" 
on the other hand, it is"·· .a fundamental criterion ... that 
no action should be taken by the observer to alter the 
conditions of the study ... 1166 

The Shorter Oxford Dictionary defines 
"experiment" in the following terms; 

"research" and 

"Research 
discovery 
subject; 
inquiry." 

... 2. An investigation directed to the 
of some fact by careful study of a 

a course of critical or scientific 

"Experiment ... 1. The action of trying anything; 
a test, trial 3. An action or operation 
undertaken in order to discover something unknown, 
to test a hypothesis, or establish or illustrate 
some unknown truth." 

The distinction drawn by Dr Hodge seems also to be present in 
these definitions. It seems that an essential requirement of 
an experiment, and hence of experimentation, is that there 

Above n 63, p 3913. 

Above n 63, p 3912. This distinction is also adopted by Dame Silvia 
Cartwright in her report; above n 2, p 62. 
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should be a test, for example of a new drug or procedure, or 
some action67 should be taken that will interrupt the 
natural course of events. This will involve intervention by 
the experimenter, and will alter in some way the conditions 
of the study. 68 

Research or perhaps more properly "observational research" on 
the other hand, will be more a passive activity. An example 
of observational research is "clinical cartography1169 which, 
as its name suggests, involves mapping the course of a 
clinical condition, with or without standard treatment. 

An aim of the National Women's cervical cancer project was to 
chart the "natural history" of the disease carcinoma in 
si tu. 70 According to one witness at the Inquiry however, 
Dr Jordan, the project was " ... not simply an 
observation ... 1171 

The project involved treatment of carcinoma in situ with 
punch biopsy, which was then, and is now, commonly regarded 
as a method of diagnosis rather than treatment. Accordingly, 
Dr Jordan said, the project was a trial, intended to lead to 
a new standard treatment, rather than an observation. 72 

Other than the dispensing of a standard treatment. 

Above n 2, p 62. 

Above n 63, p 3921. 

Above n 2, p 65. 

Above n 2, p 65. 

Above n 2, p 65. 
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The Declaration of Helstnki refers to both "experimentation" 
and "research". 7 3 This differential use of these terms 
would itself tend to suggest that the World Medical 
Association recognises a distinction between medical 
experimentation and medical research. This suspicion is 
strengthened when it is noted that in the introduction to the 
Declaration it is stated that: 

This 

"Medical progress is 
ultimately rest in 
human subjects." 

based on research which must 
part on experimentation on 

statement certainly draws a distinction between 
"research" and "experimentation". The nature, as opposed to 
the fact, of the distinction is not however apparent from 
this statement. Nor is this made clear in the remainder of 
the Declaration, although the two terms are certainly used, 
apparently to refer to distinct practices. 

A possible conclusion is that the distinction referred to in 
the Declaration of Helsinki is the same as that referred to 
by Dr Hodge and adopted by Dame Silvia Cartwright in the 
Cartwright Report. 

It can be argued therefore that there is a distinction 
between those activities described variously as "research", 
"observation", and "observational research", and those 
comprising "experimentation", "experimental research" and 
"trials". 74 That distinction being that in the latter cases 
there is some form of intervention into the conditions of the 
study, while in the former cases the investigator merely 

Above n 3, see for example clause I.l "biomedical research involving 
human subjects" and clause I. 2 "experimental procedure involving human 
subjects". 

The latter of which is referred to in section 5(8) of the Accident 
Rehabilitation and Compensation Insurance Act 1992, and will be the 
subject of discussion in sectio n 5 below. 
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observes or scrutinises the condition being studied or 
analyses pre-existing data. 

What is not clear is whether this scientific distinction is 
drawn in the context of section 10. The original White Paper 
is not helpful in relation to this issue - although it does 
refer, in its explanatory note to what has become section 10, 
to "experiments" rather than to "research". 75 

To resolve this issue section 10 will be compared with other 
instruments regulating medical research and experimentation 
policy issues relating to this comparison will be considered. 

This will also establish whether this restrictive 
interpretation of "medical experimentation" accords with the 
distinct principles of interpretation applicable to human 
rights guarantees, and hence to the New Zealand Bill of 
Rights. 76 

We have already seen that section 10 extends the prohibition 
on medical experimentation without consent to be found in 
Article 7 of the International Declaration of Civil and 
Political Rights. 77 We have also seen that section 10 
contains a more severe restriction on experimentation on 
those unable to consent for themselves than does the 
Declaration of Helsinki and the New Zealand Medical 

Above n 18, p 108. 

These principles include "the principle of purposive interpretation" 
which requires that the interpretation given be a "generous rather 
than legalistic one" and "the principle of effectiveness" which 
demands that the rights be "practical and effective"; Shaw, A. and 
Butler, A.S. "The New Zealand Bill of Rights Comes Alive (I)" (1991) 
NZLJ 400, 401. 

No conclusions will be drawn in this paper as to the meaning of the 
term "medical experimentation" in Article 7. 
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Association's Code of Ethics. 78 It has been commented that 
section 10 could then severely limit the medical advances 
that can be made in New Zealand. 79 

Restricting the application of section 10 to those activities 
that come within the scientific definition of medical 
experimentation will alleviate to some extent the potential 
deleterious effect of section 10, 80 and will not, it is 
submitted, unduly compromise the protection afforded the 
subjects of medical research. 

It is medical experiments, which entail intervention into the 
conditions of the study, that will be likely to pose physical 
risks to the subject of the study. Medical research, on the 
other hand, will be by definition unlikely to pose physical 
risks to the subject. This reality would tend to suggest 
that medical experimentation warrants stricter regulation 
than medical research. 

From an ethical perspective, it is at least arguable that the 
"reification"81 of the subject of a medical experiment is 
more extreme than that of the subject of medical research. 
This is because the physical risks that we have seen are 
present in the case of a medical experiment increase the 
degree to which that subject can be considered an instrument 
of society. 

Above section 4.II, although as we have seen, the severity of this 
restriction may be limited in various ways. 

Above n 25, p 140. 

The possible total prohibition, contained in section 10, on medical 
experimentation on those unable to consent for themselves will not 
prevent these people being the subjects of medical research projects 
without violation of their human rights; see above section 4.II. 

Above text accompanying n 61. 
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The subject of medical research retains their autonomy to a 
greater degree; they are less an instrument of society 
because they risk less for society. Lesser regulatory 
protection of the subject of a medical research project can 
be therefore ethically justified. 

What is more, the subject of a medical research project is by 
no means bereft of protection. The Declaration of Helsinki, 
and the New Zealand Medical Association's Code of Ethics both 
deal comprehensively with the protection of subjects of 
medical research. 

Allocating the term "medical experimentation" its scientific 
interpretation is therefore both practically and ethically 
justified. 82 Given that there is an ambiguity as to the 
precise meaning of the term "medical experimentation" in 
section 10, the most desirable interpretation must be that 
"medical experimentation" is limited to those activities that 
involve intervention into the conditions of the study. 

The recent Court of Appeal case of R v Salmond83 provides 
further authority for this conclusion. R v Salmond was an 
"unusual case about blood analysis". 84 After a car crash 
a blood specimen was lawfully obtained from the accused, who 
had been travelling in the car at the time it had crashed, 
under s 580 of the Transport Act (which concerns analysis for 
blood alcohol levels). It later became necessary for the 
police to determine who had been driving the car at the time 
of the crash in order to lay various charges including 

And is thereby in accordance with the general principles of 
interpretation of human rights guarantees referred to above. 

Unreported, Cooke P, Richardson, Casey, Hardie Boys, and McKay JJ, 23 
March 1992, CA 1/92. 

Above n 83, p 1, (Cooke P). 
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man.,laughter. The accused said he had been a passenger in 
the car rather than its driver. 

Blood had been found in the car, including some on parts of 
the driver's seat. As well as being analysed for alcohol 
level, the accused's blood specimen was analysed for blood 
grouping. Blood specimens obtained from the other three 
occupants of the car were also grouped. 

According to the Crown, this analysis showed that the blood 
on the driver's seat of the car could not have come from any 
of the other three persons but could have come from the 
accused. 

The Crown sought to admit this evidence at the accused's 
trial, despite the fact that the accused had not consented to 
his blood being taken for the purposes of grouping. The 
accused objected to this on a number of grounds; one being 
that the admission of evidence would be contrary to his 
right, under section 10 New Zealand Bill of Rights Act, not 
to be subjected to medical or scientific experimentation 
without consent. 

The Court unanimously rejected this submission. 85 

it was fairly disparaging of it; 86 
Indeed, 

" ... [t]he Bill of Rights holds an important place 
in the statute book and has a significant role to 
play in the formulation and administration of the 
law. It is not well served when treated as a 
straw to be clutched when no other aid is at 
hand ... I think it does violence to the language to 
seek to involve section 10 on the facts of this 
case ... " 

Above n 83, pp 4-5 (Cooke P), p 6 (Richardson J), p 7 (McKay J), p 7 
(Casey J), p 3 (Hardie Boys J). 

Above n 83, p 3 (Hardie Boys J). 
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Despite this obvious contempt for the argument, observations 
to be found in the judgment of McKay J are of some 
importance; 87 

" ... [s]ection 10 of the Bill of Rights declares that 
every person has the right not to be subjected to 
medical or scientific experimentation without that 
person's consent. I do not see how the analysis of a 
blood specimen lawfully obtained from a person can be 
properly described as subjecting the person to 
"experimentation". I would not equate analysis with 
experimentation, nor the specimen with the 
person . .. " 88 

The comment that analysis should not be equated with 
experimentation lends limited89 judicial support to the 
interpretation of "medical experimentation" argued for in 
this paper. It undeniably indicates that "experimentation" 
in section 10 is not so expansive a term as to cover all 
activities that might be comprised in a medical research 
project (of which the analysis of specimens is one). 

V SUBJECTING A PERSON TO MEDICAL EXPERIMENTATION 

McKay J's comment in R v Salmond90 that he would not equate 
the specimen with the person raises the possibility that even 
actions that do qualify for the label "medical 
experimentation" will not be caught by section 10 if they are 
performed on a specimen obtained from a human, 91 rather than 
directly on the human. 

Above n 83, p 7 (McKay J). 

Emphasis added. 

In light of the lack of depth of reasoning on section 10 in R v 
Salmond McKay J's observation cannot be considered very persuasive 
authority. 

Above n 83. 

Obtained with consent, but not necessarily for the purpose or 
experimentation. 
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One very topical context in which research on specimens may 
occur is that of anonymous HIV screening of blood samples 
taken for other purposes, in order to ascertain the incidence 
of the virus. 92 On the arguments advanced in this paper, 
section 10 would not apply to such actions however, because 
they constitute "research" rather than "experimentation". 

Experimentation on specimens obtained from humans may occur 
in a variety of circumstances. One area that has drawn 
academic attention in recent years is that of research and 
experimentation on human embryos. While these are not 
strictly speaking "specimens", many of the same questions 
will be relevant. It is not proposed to examine in detail 
issues surrounding experimentation on embryos, for these are 
already the subject of an extensive literature93 and are 
beyond the scope of this paper. 
the question whether section 
experimentation. 

What will be discussed is 
10 will apply to such 

The topic of experimentation on the body materials of a 
living person is a relatively new one. As with many other 
difficult medical issues it has only arisen with the 
development of technology. Until very recently the body 
materials of a living person were of no more than sentimental 

Thurn, M. "Aids: Balancing the Public Interest" (1989) 33 Solicitor"s 
Journal 766. 

See for example, Banner, M "The Law, Embryos and Experiments: Thought 
on the Contemporary Relevance of Nazi Medical Practice" (1991) NZLJ 
443; Dworkin, G "Law and Medical Experimentation: Of Embryos, Children 
and Others with Limited Legal Capacity" (1987) 13 Monash UL Rev 189; 
Jones, M "Research on Human Embryos: The Ethics of Pragmatism" (1985) 
Professional Negligence 1; Parkin, A "Research on Human Embryos: A 
Search for a Principle" (1985) Professional Negligence 164; Malthaupt, 
S and Kloth, K "In-Vitro Fertilisation and Embryo Research: The 
Necessity of Statutory Regulations" (1991) 10 Med. and Law 565. 



94 

95 

96 

97 

98 

99 

- 37 -

of ceremonial value. 94 This is therefore an area of limited 

jurisprudential development but much potential. 

Dickens identifies two potential approaches to the question 
of ownership of human specimens. The first is "· .. to 
consider them res nullius, that is, corporeal items in the 

legal ownership of nobody ... " 95 On this approach specimens 

are the property of the first person into whose control they 
come who intends to exercise control over them. 96 The 

original donor of the specimen would accordingly have no more 

claim to the specimen than anyone else. 

The second possible approach identified by Dickens is to 

regard the human source as having an inchoate title in their 

specimens. 97 The purpose of such an approach would be 

" ... to give the human source preventative or remedial power 

over detrimental use of his body materials ... " 98 This would 

be a right which the source could expressly or impliedly 

abandon to another; for example where a specimen is taken, 

and no directions are given as to, or limits placed on, its 

use and disposal. 

This approach would give legal force to directions attached 

to specimens obtained from a human. 99 It would not, on the 

other hand be likely to restrict experimentation on specimens 

unduly - for in many, if not most, cases, it is unlikely that 

Dickens, B.M. "The Control of Living Materials" (1977) 27 University 
of Toronto Law Journal 142, 181; Mason and McCall Smith Law and 
Medical Ethics 2ed (London, Butterworths, 1987) 266. 

Dickens, above n 94, p 180. 

Dickens, above n 94, p 180. 

Dickens, above n 94, p 183. 

Dickens, above n 94, p 180. 

Above n 92, p 768. 
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an individual will restrict the uses to which their specimens 

may be put. 

Even if this latter approach were to be adopted (either 

through legislation or the common law), it would be difficult 

to argue that the existence of an inchoate title to specimens 

in the source of the specimen would justify equating the 

specimen with the person in terms of section 10. 

Once a specimen is removed from the body it is no longer part 

of that body, notwithstanding the existence of any rights the 

donor may retain over it. It therefore seems likely that 

McKay J is correct in his observation in this regard; it 

would be unnatural to attempt to extend section 10 to cover 

experimentation on specimens taken from humans. 

This is not to say that there are not moral and legal 

arguments in favour of regulation of research and 

experimentation on specimens. Complex legal issues will 

arise in this context for example in relation to 

confidentiality in the context of anonymous research and, as 

we have seen, in relation to the enforceability of directions 

made at the time the specimen is taken. 

Section 10 does not however address these issues, nor is it 

likely to have been intended to do so. The impact of section 

10 is restricted to medical experimentation on the bodies of 

humans. It is in this area that significant human rights 

issues are most likely to arise, if at all. It is therefore 

appropriate that the New Zealand Bill of Rights Act should 

restrict itself to this aspect of medical experimentation. 
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COMPENSATION FOR INJURIES SUSTAINED DURING MEDICAL 

EXPERIMENTATION 

is possibly inevitable that subjects of medical 
experimentation will occasionally sustain injury as a result 
of that experimentation. Somewhat surprisingly perhaps, 
there are very few reported cases concerning compensation for 
injuries sustained during medical experimentation. 100 

This subject will be considered in this section; first the 
New Zealand position both past and present will be 
considered. This will involve a look at the now repealed 

Accident Compensation Act 1982, the provisions of the new 
Accident Rehabilitation and Accident Insurance Act 1992 and 
the common law. 

I COMPENSATION FOR INJURIES SUSTAINED AS A RESULT OF 

MEDICAL EXPERIMENTATION UNDER THE ACCIDENT COMPENSATION 

ACT 1982 

Until 1 July 1992 the Accident Compensation Act 1982 dealt 
with compensation for personal injuries in New Zealand. When 
a person suffered a "personal injury by accident", they could 

claim, and might receive, compensation under the Act. 

The right to bring civil proceedings for damages "arising 
directly or indirectly out of" a personal injury by accident 

was abolished by the Act. 101 This bar operated whether or 

100 See for example Halushka v University of Saskatchewan (1965) 52 WWR 
608 (Sask. CA); 53 DLR (2d) 436; us v Stanley 107 S Ct 3054 (1987); 
Cooley v Karp 349 F Supp 827 (SO. Tex. 1972). The only relevant New 
Zealand case arose out of the cervical cancer experiment at National 
Women's, and settled out of court in 1992, Green v Matheson (1989] 3 
NZLR 564; and see Corbett, J. "The Crime of the Century?" Metro, July 
1992, p 9. 

101 Section 27(1) Accident Compensation Act 1982. 
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not the injured person was eligible for compensation under 
the Act for that personal injury. It was held that this did 
not prevent claims for exemplary damages which are intended 
to punish rather than to compensate and as such do not arise 
directly or indirectly out of the personal injury by 
accident. 102 Claims for compensatory damages in relation 
to a personal injury by accident were however barred by the 
Act. 

The term "personal injury by accident" was inclusively 
defined in section 2 of the Act to include "medical 
misadventure". 103 The question of the meaning of this 
latter term was the subject of much judicial discussion. 104 

Consideration of the term "medical misadventure" in relation 
to medical experimentation is to be found in the Court of 
Appeal decision in Green v Matheson. 105 This case involved 
a claim for damages (both compensatory and exemplary) in 
relation to the treatment for cervical cancer the plaintiff 
received at National Women's Hospital between 1965 and 
1982. 106 The issue before the Court of Appeal was whether 
the plaintiff's claims for compensatory damages, insofar as 

102 

103 

104 

105 

106 

Donselaar v Donselaar [1982] 1 NZLR 732 (CA); Auckland City Council 
v Blundell [1986] 1 NZLR 732 (CA); Green v Matheson [1989] 3 NZLR 564 
(CA), 572; and see Re Chase [1989] 1 NZLR 325 (CA), 329. 

The original definition of "personal injury by accident" in the 1972 
Act was amended late in 1974 to include "medical, surgical, dental or 
first aid misadventure". See section 2(1) of the 1982 Act; definition 
of "personal injury by accident" (a) (ii). 

See for example; McIntosh v Accident Compensation Corporation [1991] 
NZAR 250; Polansky v Accident Compensation Corporation [1990] NZAR 
481; Green v Matheson (1989) 3 NZLR 564; Viggars v ACC (1986) 6 NZAR 
235; McDonald v Accident Compensation Corporation (1985) 5 NZAR 276; 
ACC v Auckland Hospital Board (1980) 2 NZLR 148; L v M (1979) 2 NZLR 
519. 

[1989] 3 NZLR 564. 

See above, section 4.III. 
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they related to events that occurred after 1974, were barred 
by the Accident Compensation Act. 

The Court readily concluded in the affirmative in relation to 
this question. 

Court) said; 107 
Cooke P (delivering the judgment of the 

"·· .we have no doubt that the plaintiff's claim is 
in respect of 'medical misadventure'. These words 
are entirely apt to describe from the plaintiff's 
point of view everything culpable on the part of 
the defendants that she alleges to have occurred. 
The description applies naturally whether the 
cause of action be trespass to the person, breach 
of fiduciary duty or negligence, and whether the 
failure alleged be insufficient or wrong 
treatment, failure to inform, misdiagnosis, 
misrepresentation (innocent or fraudulent) or 
administrative shortcomings. It all arose from 
the way in which she was dealt with as a medical 
case. If her case was mishandled, it was her 
misfortune or ill-luck; this falls squarely within 
the idea of medical misadventure ... " 

According to the Court of Appeal to the extent that they 
occurred after 1 April 1974 the injuries complained of by the 
plaintiff were within the definition of "medical 
misadventure" in the Act. Thus civil claims for compensatory 
damages in relation to these injuries were barred by section 
27(1) of the Act. 108 

Injuries sustained during therapeutic medical experimentation 
were then "medical misadventure" in terms of the Act. The 
question remains whether injuries sustained during non-
therapeutic experimentation would have constituted "medical 
misadventure" in terms of the Accident Compensation Act. 

107 Above n 105, pp 572-573. 

108 McGregor Vennell, M.A. "Tort" (1990] NZ Recent Law Review 148, 150. 
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According to the Court of Appeal in Green the plaintiff's 
injuries were medical misadventure because they all "arose 
from the way in which she was dealt with as a medical case". 
Where non-therapeutic experimentation is involved, the 
subject is arguably not a "medical case", but is only the 
subject of medical experimentation. 

It is not however necessary to resolve this issue. The Court 
of Appeal indicated in Green that it considered the injuries 
complained of in that case to have naturally fallen within 
the definition of "personal injury by accident", 109 quite 
apart from the express reference to medical misadventure. 
The Court said that the injuries complained of were all 
caught by the words II. • • [ t] he physical and mental 
consequences of any such injury or of the accident ... " 110 

In relation to this aspect of "personal injury by accident" 
there was no requirement that the applicant have been a 
"medical case". Thus non-therapeutic experimentation 
injuries would have been covered by this term, if not by the 
narrower term "medical misadventure". 

While the Accident Compensation Act 1982 was in force 
injuries sustained from medical experimentation could not 
then have been the subject of civil litigation for 
compensatory damages. Compensation for such injuries was 
however potentially available through the Accident 
Compensation Corporation and in some cases an action for 
exemplary damages may have been successful. 

109 

110 

Above n 105, p 572. 

See section 2(1) Accident Compensation Act 1982; definition of 
"personal injury by accident" (a)(i), above n 106, p 572; see also, 
above n 109, p 150; Hughes J. "The National Women"s Case in the Court 
of Appeal" [1990] NZLJ 114. 
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II COMPENSATION FOR INJURIES SUSTAINED AS A RESULT OF 

MEDICAL EXPERIMENTATION UNDER THE ACCIDENT 

REHABILITATION AND COMPENSATION INSURANCE ACT 1992 

The Accident Rehabilitation and Compensation Insurance Act 

1992 significantly reforms accident compensation in New 

Zealand - the relevant provisions of the Act came into force 

on 1 July 1992. 

(a) THE STATUTORY SCHEME 

Section 8 sets out the circumstances in which the Act will 

apply; 

"8. (1) This Act shall apply in respect of a 
personal injury occurring in New Zealand 
on or after the 1st day of July 1992 in 
respect of which there is cover under 
this Act. 

( 2) Cover under this Act shall extend to 
personal injury which -
(a) Is caused by an accident to the 

person concerned; or 
(b) Is caused by gradual process, 

disease, or infection arising out 
of and in the course of employment 
as defined in section 7 or section 
11 of this Act; or 

(c) Is medical misadventure as defined 
in section 5 of this Act; or 

(d) Is a consequence of treatment for 
personal injury." 

The term "personal injury" is, so far as is relevant, defined 

in section 4 as follows; 

"4. (1) ... the death of, or physical injury to, 
a person, and any mental injury suffered 
by that person which is an outcome of 
those physical injuries to that 
person ... " 
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A "mental injury" in terms of the Act means "a clinically 

significant behavioural, 

dysfunction." 111 

psychological, or cognitive 

The term "accident" is defined in section three; "treatment 

by or at the direction of a registered health professional" 

cannot cause an accident in terms of the Act. 

Section 5 introduces a statutory definition of the term 

"medical misadventure". Injuries arising from drug or 

clinical trials are specifically excluded from medical 

misadventure by subsection (8); 

"5. ( 8) Medical misadventure does not include 
any personal injury resulting from the 
carrying out of any drug trial or 
clinical trial where the injured person 
agreed in writing to participate in the 
trial. 11112 

Section 14 deals with the relationship between the Act and 

common law actions for compensation. This section provides; 

111 

112 

"14. (1) No proceedings for damages arising 
directly or indirectly out of personal 
injury covered by this Act or personal 
injury by accident covered by the 
Accident Compensation Act 1972 or the 
Accident Compensation Act 1982 that is 
suffered by any person shall be brought 
in any Court in New Zealand 
independently of this Act, whether by 
that person or by any other person, and 

Section 3, Accident Rehabilitation and Compensation Insurance Act 
1992. 

We have already seen that the term "trial" is, in this context, 
similar to "experimentation''; above, text accompanying n 74. 
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whether under any rule of law or any 
enactment. 11113 

(b) COMPENSATION UNDER THE ACCIDENT REHABILITATION AND 

COMPENSATION INSURANCE ACT 

It would appear that the intention behind the Act is to 

narrow the range of injuries that will be compensated for 

under the scheme. 114 It has been commented that, in view 

of this, New Zealand can no longer be said to have a 

"comprehensive no-fault compensation scheme 11 . 115 

To make a successful claim for compensation for a personal 

injury under the Act the personal injury must be one in 

respect of which there is cover in terms of section 8. In 

respect of injuries sustained during medical experimentation, 

either section 8(2) (a) or (c) could be relevant. 

The first and most obvious possibility is that, as was the 

case under the 1982 Act, a personal injury sustained as a 

result of medical experimentation could be "medical 

misadventure". This possibility is however specifically 

excluded by subsection 5(8). 

Section 8(2) (a) relates to personal injuries caused by an 

accident to the person concerned. We have already seen that 

113 

114 

115 

This is a significantly le s ser prohibition than was found in the 1982 
Act. Section 27 ( 1) prohibited actions for compensatory damages 
arising directly or indirectly out of a personal injury by accident 
irrespective of whether compensation under the scheme was available 
in relation to that injury. Section 14(1) on the other hand, only 
prohibits such actions where there is a personal injury covered by the 
Act. The impact of this differe nce will be discussed below. 

Taylor, G. "ARCIC and Torts" (1991) 14 TCL 45/1. 

McGregor Vennell, M.A. and Manning, J. "Accident Compensation" [1992) 
NZ Recent Law Rev iew 1, 8 . 
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"treatment" by a registered health professional cannot cause 

an accident in terms of section 3 of the Act. 

Ordinarily medical 

clinical trials, 

"treatment". If 

experimentation, and hence 

are to be distinguished from 

this were the case under the 

drug and 
medical 

Accident 

Rehabilitation and Compensation Insurance Act, personal 

injuries from drug and clinical trials would be included in 

the definition of "accident" and attract accident 

compensation. 

The specific exclusion contained in section 5(8) would be 

unnecessary however if "treatment" were intended to be 

accorded its ordinary meaning in the Act. As clinical and 

drug trials are not naturally included in the term 

"treatment" they would not be included in the term "medical 

misadventure"; which is defined in section 5(1) to be "actual 

medical, surgical, dental or first-aid treatment by a 

registered health professional". 

The term "treatment" is unlikely therefore to bear its 

ordinary meaning in the Accident Rehabilitation and 

Compensation Insurance Act. In the context of the Act 

"treatment" will include drug or clinical trials performed or 

administered by a registered health professional. 

Injuries that are a consequence of drug and clinical trials 

are not therefore likely to be personal injuries in respect 

of which there is cover under the Act. This means the 

section 14 ( 1) prohibition against proceedings for damages 

does not apply in relation to injuries from drug and clinical 

trials, and raises the possibility that common law actions 

will be brought in relation to such injuries. 
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III THE COMMON LAW APPROACH TO COMPENSATION FOR INJURIES 

SUSTAINED AS A RESULT OF MEDICAL EXPERIMENTATION 

The common law in relation to actions for damages for 

personal injury in New Zealand can only be described as 

undeveloped. This is the effect of some twenty years of 

Accident Compensation legislation. This difficulty is 

compounded, in the area of medical experimentation, by a 

relative lack of commonwealth authority on the subject, and 

a degree of divergence in the authorities that exist on the 

related topic of medical treatment. 

These factors are likely to combine in New Zealand to render 

the area of compensation for, and duties owed in relation to, 

medical experimentation an uncertain and confused one. This 

is unfortunate for it may impact negatively on the potential 

in New Zealand for the making of medical advances. 

Two aspects of compensation through the common law for 

injuries sustained during medical experimentation will be 

examined in this paper; first the possibility of bringing 

actions based on trespass to the person, and secondly the 

potentially more fruitful area of negligence actions. 116 

(a) TRESPASS TO THE PERSON AS THE FOUNDATION OF A CLAIM FOR 

COMPENSATION FOR INJURIES SUSTAINED DURING MEDICAL 

EXPERIMENTATION 

The foundation of an action in trespass is an unwanted 

contact by another. Trespass actions will most commonly take 

116 Both of these are tort actions. For a contractual analysis of medical 
experimentation see Dickens, B.M. "Contractual Aspects of Human 
Medical Experimentation" (1975) 25 University of Toronto Law Journal 
406. 
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the form of claims of assault and battery. 117 The 

principal benefit of a trespass action, as opposed to other 

tort actions, is that it is actionable per se; 118 that is 

without proof of damage to the subject. The mere fact of the 

non-consensual contact or threat of contact is damage enough 

to justify a remedy. Of course where actual loss can be 

proved the quantum of damages awarded may increase. 

It is well accepted that where there is consent even only in 

broad terms to the contact complained of there can be no 

action in trespass. 119 Where therefore, there is consent 

by the subject to participation in a medical experiment there 

will rarely be any possibility of an action in trespass being 

successful. 

It may be possible to bring a successful trespass to the 

person action on the basis that an apparent consent to 

participation in a medical experiment is negatived; by 

misrepresentation, fraud, or a failure to reveal the true 

nature of the experimentation that is to be performed. This 

occurred in the only reported commonwealth case concerning 

"pure experimentation", 120 

Saskatchewan. 121 

Halushka V University of 

117 

118 

119 

120 

121 

Battery is the " ... application of force to the person of another 
without lawful justification ... " while " ... (t)he act of putting 
another person in reasonable fear of apprehension of an immediate 
battery by means of an act amounting to an attempt or threat to commit 
a battery amounts to an actionable assault ... "; Heuston, R. and 
Buckley, R. Salmond and Heuston on the Law of Torts (19ed) (Sweet & 

Maxwell, London, 1987) pp 133-135. 

Heuston and Buckley, above n 117, p 133. 

Chatterton v Gerson [1981] QB 432, 443, per Bristow J: Reibl v Hughes 
(1980) 114 DLR (3d) 1, pp 10-11, per Laskin CJC, (S.C.). 

Above n 116, p 407. 

(1965) 52 WWR 608 (Sask. CA); 53 DLR (2d) 436. 
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The respondent in Halushka (who had been the plaintiff in the 

original action) was a student of the University of 

Saskatchewan who had sought employment through the University 

employment office. He was advised he could earn $50.00 if he 

agreed to become the subject of a test at the University 

Hospital. 

The test was conducted at the anaesthesia department of the 

hospital. The respondent was not fully informed of the 

nature of the test or of the methods that it would involve. 

He was however, told the test would last only a couple of 

hours and that it was a "safe test and there was nothing to 

worry about". 

In fact an anaesthetic drug was to be tested for the first 

time by the doctors concerned. The test involved the 

insertion of a catheter into the respondent's arm, through 

to, and into the chambers of, his heart. It also involved 

the administering of an anaesthetic, with attendant risks of 

which the respondent was not informed. 

During the course of the procedure the respondent suffered a 

complete cardiac arrest. He was resuscitated but remained 

unconscious for four days and in hospital for ten days. On 

his discharge from hospital he was given $50.00. The 

anaesthetic that had been tested on the respondent was 

withdrawn from clinical use in the University Hospital. 

The respondent successfully sued the two doctors who 

performed the test, the University hospital and the 

University of Saskatchewan on two grounds; trespass to the 

person and negligence. He alleged he had suffered permanent 

damage from the test in that his academic performance had 

declined, he was no longer able to understand instructions 

unless given slowly, and he found it difficult to think or 
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concentrate. The doctors involved appealed from the jury's 

verdict. 

Before the test was conducted the respondent had signed a 

form entitled nconsent for Tests on Volunteersn. In that 

form the respondent released the doctors involved, the 

University Hospital and the University of Saskatchewan 

" ... from all responsibility and claims whatsoever, for any 

untoward effects or accidents due to or arising out of said 

tests, either directly or indirectly ... ". 

The jury concluded that this was not a valid consent or 

release; based on the failure by the doctors to fully inform 

the respondent of the nature of the test or the methods to be 

employed. On this basis the jury found that the doctors 

concerned had committed a trespass to the person. 

On appeal Hall JA concluded that there had been no 

misdirection of the jury on the question of trespass to the 

person and accordingly upheld the jury's findings. Hall JA 

held that " ... there was evidence upon which the jury could 

find that the respondent gave no effectual consent or release 

to the appellants ... " 122 

In New Zealand no cases have been brought to trial that 

involved allegations of trespass to the person in relation to 

medical experimentation. The action with which Green v 

Matheson 123 was concerned included a claim of trespass to 

the person. The causes of action that remained after the 

Court of Appeal's decision were however settled out of court 

in early 1992. 

122 

123 

Above n 121, p 445. This finding contains an implicit confirmation, 
if any was needed, that it is only in the absence of a valid and 
effectual consent that an action for trespass to the person can be 
sustained in relation to medical experimentation. 

Above n 105. 
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In her report on the matters that gave rise to the claims in 

Green Judge Cartwright found there had been a " ... lack of the 

systematic seeking of consent to inclusion in 

research ... 11124 at National Women's during the period of 

the actions complained of. In these circumstances there may 

have been some prospect for success in a trespass to the 

person action in Green had it proceeded to trial. 

(b) NEGLIGENCE AS THE FOUNDATION OF A CLAIM FOR COMPENSATION 

FOR INJURIES SUSTAINED DURING MEDICAL EXPERIMENTATION 

The limited chances of success in a trespass to the person 

claim mean that alternative causes of action will often be 

pursued in an attempt to gain compensation for injuries 

sustained during medical experimentation. Usually this will 

be a negligence action. Two forms of negligence claim will 

arise most commonly in relation to medical experimentation. 

Where the injury complained of can be traced to a particular 

negligent act by the experimenter, such as a failure to 

administer an experimental procedure correctly, the common 

law will in most cases provide a remedy in through an action 

based on those negligent acts. Adams and Shea-Stonum note 

however that in the context of medical experimentation the 

" ... experimental nature of the main enterprise may make the 

recognition of 

difficult ... 11125 

negligence in the traditional sense 

In many other cases it will not be possible to trace the 

injury to a particular negligent act. It is an inevitable 

consequence of medical experimentation (and indeed to a 

124 

125 

Above n 2, p 212. 

Adams, B. and Shea-Stonum, M. "Toward a Theory of Control of Medical 
Experimentation with Human Subjects: The Role of Compensation" (1975) 
25 Case Western Reserve Law Review 604, 616. 
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lesser extent, of medical treatment itself) that injuries 

will occur that cannot be traced to any particular negligent 

act. They may be an unanticipated risk of the experimental 

procedure (which could not reasonably have been anticipated 

prior to the experiment) or may merely be the result of the 

subject's individual reaction to the procedure. 

In these cases the most common cause of action will be that 

of negligent failure to fully inform the subject of the risks 

of the experiment. 126 In such an action the answer to the 

question of the nature and extent of the information an 

investigator should disclose to a prospective subject of a 

medical experiment will be important. 

There has only been one commonwealth case which discussed 

this question. 
that· 1 28 

' 

This is Halushka, 127 in which Hall JA held 

"· .. the duty imposed upon those engaged in medical 
research ... is at least as great as, if not greater 
than, the duty owed by the ordinary physician or 
surgeon to his patient. There can be no 
exceptions to the ordinary requirements of 
disclosure in the case of research as there may 
well be in ordinary medical practice ... The subject 
of medical experimentation is entitled to a full 
and frank disclosure of all the facts, 
probabilities and opinions which a reasonable man 
might be expected to consider before giving his 
consent ... " 

While this may constitute a reasonably full exposition of an 

investigator's duties of disclosure in relation to medical 

126 

127 

128 

This cause of action must be distinguished from that of trespass to 
the person. In the latter case there is no effectual consent. In the 
former, while there is a valid consent, there has been a failure to 
fully disclose the risks of the procedure. 

Above n 121. 

Above n 121, pp 443-444. 
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experimentation, there are at least two potential grounds 

upon which it may be argued that New Zealand courts may not 

follow this approach. 

The first such ground arises out of the possibility that 

lesser standards of treatment disclosure may be required in 

New Zealand than are required in Canada. A New Zealand court 

may also then, apply lesser experimental disclosure 

requirements than are imposed in Canada. 

The second possibility derives from the fact that Halushka 

involved a non-therapeutic experiment. It is possible to 

argue that a different and perhaps lesser standard of 

disclosure may apply to therapeutic experimentation. 129 

Each of these possibilities will be considered in turn. 

The Canadian Supreme Court appeared to link the standard of 

disclosure in the experimental context to that in the context 

of treatment. This introduces the possibility that a 

different (and lesser) standard of disclosure from that 

required in Canada may be adopted in New Zealand. 

This is because there is some divergence within the 

commonwealth as to the information required to be disclosed 

to a patient before treatment is administered. 130 

United Kingdom, it has been held that a doctor; 131 

In the 

129 

130 

131 

Above n 25, pp 131-132. 

This will be only a brief outline of the various approaches to 

disclosure of information to patients adopted in the commonwealth. 
A more comprehensive treatment of this subject can be found in above 
n 25, pp 47-54; Mahoney, R. "Informed consent and Breach of the 
Medical Contract to Achieve a Particular Result" (1985) 6 Otago Law 

Review 103; Robertson, G. "Informed Consent to Medical Treatment" 

(1981) 97 LQR 102. 

Bolam v Fiern Hospital Management Committee [1957] 2 All ER 118, 122; 
[1957] 1 WLR 582, 587, per McNair J. 

['4.W LIBRARY 
VlCTORIA UN!VERSIT-Y OF WELLJN.CTOI' 
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"·· .is not guilty of negligence if he has acted in 
accordance with a practice adopted by a 
responsible body of medical men skilled in that 
particular art ... " 132 

This approach emphasises the"· .. duty of the doctor to act in 

what he or she believes to be the best interests of the 

patient ... " 133 

The Canadian approach is somewhat different 

concentrates on the 

The 

patient's 

leading 

right 

case 

to 

and 

"self 

determination". 134 is Reibl V 

Hughes, 135 in which it was held that a doctor is under a 

duty to disclose to the patient all the material risks 

associated with the treatment. 136 

A risk has been defined in the United States to be 

material· 1 37 , 

132 

133 

134 

135 

136 

137 

"··· [w]hen a reasonable person, in what the 
physician knows to be the patient's position, 
would be likely to attach significance to the risk 
or cluster of risks in deciding whether or not to 
forgo the proposed therapy ... " 

See also Sidaway v Board of Governors of the Bethlem Royal Hospital 
(1985] 1 All ER 643; Gold v Haringey Health Authority [1987] 2 All ER 
888; Maynard v West Midlands Regional health Authority (1985] 1 All 
ER 635; [1984] 1 WlR 634. 

Above n 25, p 53. 

Above n 25, p 53; see also Robertson, above n 130, p 108. Australian 
courts appear to essentially follow the Canadian lead on this 
question, and have endorsed the Reibl v Hughes approach; see F v R 
(1983) 33 SASR 189, p 194. 

Reibl, above n 119; see also Hopp v Lepp (1980) 112 DLR (3d) 67; 22 
AR 361; [1980] 4 WWR 645. 

Reibl, above n 119, p 5. 

Canterbury v Spence et al.(1972), 464 F 2d 772, 787. 
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Before a doctor can be held liable for this negligence 

however, it must be established that the failure to properly 

inform caused the patient's loss. That is, that given the 

full information the patient would have declined to proceed 

with treatment. This question is determined by a 

consideration of what would have been the response of a 

reasonable patient in the actual circumstances involved. 138 

Accident Compensation legislation has meant that New Zealand 

courts have not since 1965 had an opportunity to consider the 

disclosure requirements the common law places on doctors. In 

Smith v Auckland Hospital Board139 the Court of Appeal 

upheld a jury's decision that the doctor in that case had 

been negligent in failing to adequately respond to the 

patient's specific question as to what were the risks of a 

particular procedure. The Court held that; 140 

"· .. the particular relationship of doctor and 
patient ... is sufficient to impose upon the doctor 
a duty to use due care in answering a question put 
to him by a patient where the patient, to the 
knowledge of the doctor, intends to place reliance 
on that answer in making a decision as to a 
treatment or procedure to which he is asked to 
consent ... " 

The Court stressed however that it was not called upon in 

Smith to " ... lay down any general rule as to what a doctor 

should tell his patient before performing an operation or 

carrying out an exploratory procedure ... 11141 Accordingly 

it can only be guessed which, if any of the divergent 

commonwealth approaches our courts will follow. 

138 Reibl, above n 119, pp 16-17. 

139 [ 1965] NZLR 191 (CA). 

140 Above n 139, p 203, (Turner J). 

141 Above n 139, p 197, (Barrowclough CJ). 
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It is possible that New Zealand will follow the United 

Kingdom approach to disclosure in a treatment context. 142 

It could then be argued, on the basis of the apparent linking 

by Hall JA of the standard of treatment disclosure to that of 

experimental disclosure, that a lesser duty of disclosure 

than is applied in Canada will also be implied in relation to 

medical experimentation in New Zealand. 

It is submitted that it is unacceptable to tie experimental 

duties of disclosure to those required in a treatment context 

in the manner that is indicated in Halushka. Indeed it seems 

likely that Hall JA did not intend to link the two duties 

expressly, but was merely using the treatment disclosure 

standard as a convenient bench mark for that required in the 

experimental context. 

There are significant differences between the relationship 

between investigator and subject and that between doctor and 

patient. The primary distinction is in the purpose of the 

activities involved. With treatment the doctor acts solely 

for the benefit of the patient143 and can therefore be 

expected and indeed required to exercise professional 

judgment in the patient's best interests. 

142 

143 

It is also possible, of course that New Zealand would not take that 
line. In her report Judge Cartwright was of the opinion that New 
Zealand courts would be likely to follow the Australian rather than 
the United Kingdom approach, and concluded that " ... the patient is 
entitled to all relevant information concerning her treatment, the 
options for treatment, and all information concerning her possible 
inclusion in a research trial. .. "; above n 2, p 136. In light of 
section 5(6) of the Accident Rehabilitation and Compensation Insurance 
Act New Zealand courts need not determine common law treatment 
disclosure requirements, as a failure to obtain informed consent to 
medical treatment is medical misadventure if negligent. Treatment 
disclosure requirements may however receive some consideration in the 
context of a discussion of experimentation disclosure requirements. 

Although the treatment may benefit others and even society in general, 
these will be incidental rather than intended benefits. 
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In an experimental context on the other hand the investigator 

acts for their own benefit, for that of the institution which 

employs them or perhaps for society's benefit. The 

investigator is not acting for the benefit of the patient, 

and so has no right to determine what are the best interests 

of the patient. 

This difference has practical implications. In the treatment 

context where the doctor is acting for the benefit of the 

patient there is a recognised concept of "therapeutic 

privilege", 144 under which a doctor is entitled to withhold 

information from the patient where " ... the doctor is of the 

reasonably held opinion that disclosure ... would be likely to 

cause emotional or psychological distress to his 

patient ... " 145 

There can be little doubt that no such concept would apply in 

the context of experimentation. 

JA in Halushka; 146 

This is recognised by Hall 

"···· [t]he example of risks being properly hidden 
from a patient when it is important that he should 
not worry can have no application in the field of 
research ... " 

In the context of experimental disclosure then there is no 

justification for emphasising the doctor's duty to act in the 

best interests of the patient, as is done in the United 

Kingdom in relation to treatment disclosure. In 

144 

145 

146 

Which has been recognised in the United States as a defence to 
negligence actions based on a failure to inform; Robertson, above n 
130, p 120. 

Robertson, above n 130, p 120; see also, Dickens, B.M. "Information 
for Consent in Human Experimentation" (1974) 24 University of Toronto 
Law Journal 381, 382. 

Above n 121, p 444. 
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experimentation the concept of the subject's right to self 

determination cannot be qualified. 

It is submitted therefore that experimental disclosure 

standards should not be tied to those required in the case of 

treatment. Regardless of what disclosure is required in New 

Zealand in relation to treatment; in the context of medical 

experimentation an investigator has a duty to fully inform a 

potential subject of the nature of the experiment, of the 

known material risks, of the probability that these risks 

will occur and possibly of the fact that there may be risks 

that are not known and cannot be anticipated. 

It is possible that, even if Halushka is followed in relation 

to non-therapeutic experimentation, a New Zealand court will 

impose a lesser duty of disclosure in relation therapeutic 

experimentation. In therapeutic experimentation the 

doctor/experimenter acts partly at least for the benefit of 

the patient/subject. In these circumstances it is possible 

to argue that there should be some scope for a doctor to 

withhold information concerning the risks of the experiment 

from the patient if the doctor believes it to be in the best 

interests of the patient to do so. 

It is submitted however that this is not the case. On the 

definition adopted in this paper therapeutic experimentation 

will only occur where there is no standard treatment for the 

condition in question. Where there is a standard treatment, 

the patient has a right to receive it; and the doctor a duty 

to render it. 147 In these circumstances, where the law has 

determined the best interests of the patient, it cannot be 

argued that the doctor is entitled to decide the patient's 

147 Dickens, above n 45, p 636. It is on this basis that doctors in the 
United Kingdom will not be negligent if they act in accordance with 
a practice adopted by a responsible body of medical opinion; above 
text accompanying n 132. 
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best interests lie in a contrary direction. Only the patient 

will be entitled to determine this; and to do so they will 

require full information from the doctor. 

In both therapeutic and non-therapeutic experimentation, 

therefore, the potential subject will be entitled to "full 

and frank" 148 disclosure of the risks of the proposed 

experiment. An investigator who fails to provide the subject 

with this information will be liable to pay damages if the 

subject is injured during the experiment, and it can be 

established that they would not have participated in the 

experiment had they been given full information about it. 

6. REGULATION AND COMPENSATION: POLICY RECOMMENDATIONS FOR 

NEW ZEALAND 

The control of medical experimentation on humans has for many 

years been left to the medical profession. Ethics 

Committees, Codes of Ethics, the possibility of disciplinary 

action and informal checks through "peer review" 149 have 

been the major methods of control employed by the profession. 

Until the enactment of section 10 New Zealand Bill of Rights 

Act there was no direct statutory regulation of medical 

experimentation on humans in New Zealand. It is tempting to 

think that section 10 represents a response to criticisms in 

the Cartwright Report of controls on medical experimentation 

on humans. 150 In fact section 10 predates, and was not 

considered in, the Cartwright Report. 

148 Above n 121, p 444. 

149 Above n 2, p 129. 

150 See generally, above n 2, pp 127-176. 
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Section 10 is not then, a reasoned response to perceived 

problems in the control of medical experimentation on humans. 

At the time of the drafting of section 10 there had been no 

consideration of whether there were any such problems, let 

alone what they might be. 

The opportunity, offered by section 10, to analyse the 

distinctions between medical treatment, research and 

experimentation is to be welcomed. Such distinctions are 

very relevant to questions of what controls should be placed 

on the performance of medical procedures generally, and are 

often assumed or not fully appreciated in such discussions. 

The controls contained in section 10 cannot, however, be 

welcomed. It is neither appropriate nor desirable that the 

New Zealand research community should be the subject of 

controls that are out of step with those adopted and accepted 

internationally. 

It is possible that section 10 will be interpreted narrowly 

to conform, as much as is possible, to internationally 

accepted guidelines for medical experimentation on humans. 

In the absence of an authoritative judicial expression of the 

scope and meaning of section 10 however, the uncertainty and 

confusion that surround section 10 have the potential to 

undermine the New Zealand research community and to stall 

medical progress in New Zealand. 

It is therefore recommended that section 10 be modified to 

better reflect its parent provision, Article 7 of the 

International Covenant on Civil and Political Rights. The 

primary intention behind section 10, the protection of 

patient/subject rights, can be better achieved through the 

more flexible and responsive mechanisms recommended in the 

Cartwright Report. These were the introduction Patient 

Advocates and a Health Commissioner, the development of 
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better procedures within Ethics Committees and more 

accessible medical disciplinary procedures, and a greater 

concentration on the teaching of medical ethics in medical 

schools. 151 

If section 10 has the potential to undermine the progress of 

medical research in New Zealand, it appears that section 5(8) 

Accident Rehabilitation and Compensation Insurance Act may 

already be doing so. Newspaper reports indicate that Area 

Health Boards have increased insurance cover in response to 

the new Act, and introduced consent forms that include a 

disclaimer of liability for injuries sustained during medical 

experimentation. Concerns had been raised that medical 

progress may be hindered by the lack of Accident Compensation 

cover . 152 

The question of the best method of compensating victims of 

injuries sustained during medical experimentation is a 

complex one. The existence of comprehensive compensation 

cover potentially increases people's willingness to 

participate in medical experimentation. 153 Certainly it 

must be a primary aim of any compensation system to provide 

fair cover to injured subjects. 

It is also commonly required of a compensation system that it 

discourage potentially harmful conduct. 154 Medical 

experimentation carries an inevitable risk of injury to its 

subjects. The aim in this regard must be to ensure that 

medical research projects do not proceed to the stage of 

151 

152 

153 

154 

Above n 2, pp 172-176. 

"Health Change Lawsuits Feared" Dominion, 27 August 1992. 

Zak, M. "Compensating Victims of Biomedical Research Injuries: A 

Comparative Analysis of the United States and New Zealand" (1991) 9 
Wisconsin International Law Journal 191, 221. 

Above n 125, p 605. 
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experimentation on humans until the risks have been minimised 

to the greatest extent possible. 

The tort system can be criticised for its inability to offer 

fair cover in the context of medical experimentation. This 

criticism sterns from the very real possibility of injury 

occurring to the human subjects of medical experimentation in 

the absence of any fault on the part of the experimenter or 

deficiency in the experiment. 

The tort system's linking of fault to compensation will 

regularly result in an absence of compensation for victims of 

medical experimentation injuries. 155 What is more the tort 

system also places a"· .. largely unjustified stigma of fault 

on the researcher ... " 156 

On this basis several commentators have recommended that 

common law remedies in relation to injuries sustained during 

medical experimentation should be replaced by state funded 

and regulated comprehensive insurance type schemes. 157 

State funding is justified by the benefits that accrue to 

society from the medical advances made as a result of medical 

experimentation. 

It has been a common er i tic ism of New Zealand's Accident 

Compensation system, on the other hand, that it does not 

provide sufficient incentives, particularly to doctors, to 

act carefully and in the best interests of patients. 158 It 

155 Above n 125, p 634. 

156 Above n 125, p 648. 

157 Above n 125, pp 637-648; above n 153, pp 220-225. 

158 See for example, above n 2 I p 172. 
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is submitted however, that given the greater awareness of 

these issues provoked by the Cartwright Report, the 

introduction of the regulatory measures recommended therein 

and the added protection of a revised section 10 New Zealand 

Bill of Rights, there is in New Zealand adequate regulation 

of the medical research community in this regard. 

It is submitted, therefore, that there should be cover under 

the Accident Rehabilitation and Compensation Insurance Act 

for injuries sustained as a result of medical 

experimentation. The high possibility of injury to subjects 

of medical experimentation notwithstanding an"·· .absence of 

negligence, the appropriate approval of the experiment, and 

the subject's valid consent ... 11159 mean that the area of 

medical experimentation on humans is one very suited to a no-

fault compensation scheme. The introduction of adequate and 

comprehensive Accident Compensation cover for the victims of 

such injuries must be a priority in New Zealand. 

159 Above n 125, pp 615-616. 
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