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ABSTRACT

The general purpose of this paper is to question
the balance achieved by the care and protectio n
provision s of the Children, Young Persons and Their
Families Act 1989 between the interests of children
The paper aims to suggest ways
and those of adults.
in which this balance should be realigned in favour of

securing the best interests and welfare of children.
The premise of the paper is that the Act's principle s
and practical implement ation place an over reliance on
family autonomy and responsib ility without adequate

back-up from the state. Deference to family autonomy
and the principle of minimal intervent ion, it is
submitted , undermine the Act's purpose to protect
children.

The above inquiry involves focus on the Report of
the Ministeri al Review of the 1989 Act ("Mason
It is submitted that the Mason Team's
Report" ) .
advocacy for mandatory reporting of child abuse and
the paramount cy principle express a commitmen t to

realign the balance between the competing interests of
The paper also aims to provide
children and family.
critical analysis of the FGC process and suggest
changes which would provide a more multi-dis ciplinary
approach to dealing with cases of suspected abuse.

Analysis

of

proposed

amendment s

to

the

1989

Act

contained in the Children, Young Persons and Their
Families Amendment Bill 1993 forms an important part
of this paper.
The text of this paper (excluding contents page,
footnotes and bibliograp hy) comprises approxima tely
19,000 words.

1

I

INTRODUCTION
1 Currently, much of the law 's response to child maltreatment
is not to prevent or identify risk s, ostensibly out of deference
to family autonomy and cultural diversity . Rather the law
chooses to roar in, remove the children, and attempt to
completely run family affairs when maltreatment has been
' identified '. This all-or- nothing approach leaves too much to
chance and increases the stigma attached to those needing
help.

cultural
and
autonomy
family
to
Deference
diversity means the law is not responsive to the need
child abuse.
of
identify risks
to prevent or
Conversely, when abuse has been identified, family
autonomy and cultural diversity count for nothing. In
the New Zea land context reform under the Children,
Young Persons and Their Families Act 1989 has removed,
in terms of McMullen's quote above, the distinction in
the

laws

response

between

"identifying"

abuse

and

In effect, deference to family
autonomy and cultural diversity has assumed central
recognition at the post identificatio n stage.
Speaking in Parliament during the introduction of
"identified" abuse.2

the

Children,

Persons

Young

and

Their

Families

Amendment Bil 1, Hon C Matthewson, MP, aptly stated
that prior to the passing of the 1989 Act, "children
occasions,
many
on
were,
families
their
and
solution was not
or a
unnecessaril y separated,
Reform
properly put in the context of the family."3
under the 1989 Act, giving effect to the prevailing
political rhetoric of minimal state intervention ,
moved the dominant role in protecting children from
the state and the courts to the family/whana u.
1 JG McMullen "Privacy, Family Autonomy, and th e M a ltrea ted Child" (1992)
75 Marqu e tte Law Revi ew 569, 597.
2 H e reafter th e "1989 Act. "
3 NZPD, no 85, 17310 , 10 August 1993.
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An important part of the 1989 Act is to place
greater responsibili ty on parents and family /whanau
Family
members for the welfare of their children.
group conferences were established as a unique
mechanism for decision making concerning issues of
care and protection and youth offending.4 The ability
of the law to "roar in", remove children and attempt
to completely run family affairs when abuse has been
"identified" was redefined within a family context.
Four years on from the 1989 Act's enactment it is
necessary to ask whether the withdrawal of the state
and the enhanced role of the family/whanau in the area
Has
of child protection has been too pronounced.
deference to family autonomy and cultural diversity
Hon C Matthewson,
extended too far in New Zealand?
MP, on 10 August 1993 stated" So the context of the
family was introduced into the Act, but there is a
feeling, that that has swung somewhat in the other
direction."
Can the

1989

Act

be

labelled

as

regressive

because it returns the protection of children to the
Does
traditional private domain of family autonomy?
the Act, in deference to family autonomy and privacy
manifest the belief engrained in legal tradition that
good parenting skills will naturally evolve if family
privacy is respected?4a
McMullen suggests two presumptions underlie the
First, privacy
philosophy of family autonomy.5
strengthens families and secondly parents can be
trusted to act to advance the best interests of their
children.6
4 This paper is concerned only with the provisions as they affect care and
protection issues.
4a See generally McMullcn, above nl; Tapp et al, below n 15.
5 Above n 1 , 585.
6. This presumption is akin to Eekelaar's "rule of optimism".
foreword.

See below n 86

3

These two presumptions are codified by the 1989
Act. Further the Act rests on the misconceptio n that
the welfare of the child is, in most instances,
inseparable from the welfare of the family.7 However,
as Atkin acknowledges , the 1989 Act:8
... deals principally with situations where there is something
wrong in the family set-up, where good parenting is breaking
down, or where a child from its weak position cannot without
help prevent being exploited.

Thus, how appropriate is it to equate the welfare
or interests of children and their families, or to
expect parents to advance the best interests of their
children, where the family is not functioning well?
The degree to which the care and protection
provisions of the 1989 Act and their application
successfully balance the interests and rights of
children as against those of their families will be
the subject of general inquiry in this paper.
Achieving an optimal balance is a delicate, if not
The question becomes the extent to
impossible task.

which the state and its agents are comfortable erring
on the side of either protecting family autonomy or
protecting children.

7 See generally the Report of the Working Party on the Children and Young
Persons Bill, Review of the Children and Young Persons Bill (Department of
Social Welfare, Wellington , 1987).
8 WR Atkin "New Zealand: Children Versus Families
Conflict?" (1989) 27 Journal of Family Law 231,235-36.

- Is There

Any

4

The Children Young Persons and Their Families
Amendment Bill, recently introduced into Parliament,9
represents a modest shift, in policy and practical
terms, away from the primacy of the family/whana u.10
The Bill follows a Ministerial Review, 11 headed by
Judge Ken Mason, into how well the 1989 Act was
working.
This paper will consider the extent to which the
Amendment Bill realigns the balance between interests
of children and those of the family/whanau and in the
light of the Mason Report consider problems not
Inquiry will focus on
addressed by the Amendment.
four principal areas:
and
objects
Act's
the
of
evaluation
(a) an
t he
to
reference
particular
with
principles,
paramountcy
the
f
o
ion
re-introduct
proposed
principle contained in clause 3 of the Amendment
Bill (Part IV);
of
practicabili ty
and
desirability
(b) the
under
regime
reporting
establishing a mandatory
the 1989 Act, with particular focus on clause 4
of the Amendment Bill (Part V);
(c) the mechanics of the family group conference and
the extent of which they protec t the interests
and welfare of children (Pa r t VI);
(d) the level of State support for children and
families under the Act, specifically whether
emphasis on family privacy is being used as a
justification for the withdr awa l of the provision
of social services and resources to children and
their families. Does practice under the 1989 Act
actually facilitate social isolation of both
children and families?

9 Intr odu ce d o n th e 10 Au g ust 1993 . H e rea ft e r th e "Am e ndm e nt Bill".
10 F o r exa mpl e th e A me ndm e nt Bill purp o rts to re-es ta bli s h th e pa ra m o unt cy
prin ciple a nd introdu ces th e m a nd a to r y re po rtin g o f s us pec te d cases of child
a bu se.

of th e Chil d ren, Youn g Persons, and Th eir Fam ili es Act 198 9 R eport of th e M inis terial R eview T eam to th e Mi nister of Social Welfare
(1992).

11 R eview
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A

Background

1

Th e process of legis lati ve reform12

Through the 1980's a comprehen sive review of the
Children and Young Persons Act 1974 was undertake n.
In 1983, the then Minister of Social Welfare, the Hon
V Young, MP, convened a conferenc e at which a draft
Child Protection Bill was debated.
Subsequen tly the Minister requested Parliamen tary
Counsel to draft a revision of the Children and Young
Persons Act 1974. Introducti on into Parliamen t of the
new draft was precluded by the 1984 snap election.
The Minister of Social Welfare in the new Labour
Governmen t, the Hon A Hercus, MP, decided not to
proceed with the Child Protection legislatio n in

isolation but instead announced a further "urgent and
A new
comprehen sive" review of the 1974 Act.13
Children and Young Persons Bill was introduced into
At the same time another key
Parliamen t in 198 6.
document,

Puao -te -A ta-tu

appeared,

the

Report

of

the

Ministeri al Advisory Committee on a Maori perspectiv e
for the Departmen t of Social Welfare.14

T ay lo r
12 H e adin gs in thi s Pa rt a re dra wn from P T a pp , D G e ddi s,
"Protec tin g th e F a mil y" Family La w Po li cy in New Z ealand (Oxford
Uni ve rs it y Press, Au c kl a nd , 1992) 168, 175 -1 23. T a pp e t a l pro vid e an
e xce ll e nt di sc uss io n o f th e influ e nces und e rpinnin g th e Act.
13 Mini ste ri a l Press Re le ase, A ug ust 198 4 .
14 D e partm e nt of Soc ia l We lfa re, Puao- Te-A ta -tu: Th e R eport of th e
Mini sterial A d visory Committee on a Maori Persp ecti ve fo r th e Departm ent
of Social Welfare (Gov ernm e nt Printe r , We llin gto n , 1986).

6

Bill

new

The

The

incompatible.

and

Bill's

seen

were

Puao -t e -A ta-tu

mandatory

on

emphasis

as

reporting, professional decision making, and lack of
emphasis on prevention and family support caused
As a result the
concern, particularly among Maori.
new Minister of Social Welfare, the Hon Dr M Cullen,
MP, announced yet another Working Party charged with
the responsibility of making the Bill "simpler, more
flexible, cheaper, and more culturally appropriate" .15
19 8 7

The

Working

document

foundation

of

the

was

Report

Party's

Act.

1989

The

the

Report

discredited the perceived mono-cultural nature of the
1986 Bill, disbanded Child Protection Teams, and
removed

mandatory

reporting

and

the

paramountcy

principle from the substantially redrafted Bill which
became the Children Young Persons and Their Families
Act 1989.
2.

Influ ences on th e reform process.

(a)

Cultural

The

influence

sensitivity

to

the

of

growing

Puao- te-A ta-t u

and

a

of

the

Treaty

principles

of

Waitangi provided a significant contribution to the
new Act. The 1989 Act and its principal vehic l e, the
family group conference (FGC), codified the practice
of "whanau decision making". This p r ac t ice of calling
upon the wider family group had been developed and
utilised by social workers as a means of meeting the
commitments of Puao- te-A ta - tu to a bi - cultural service: 16
15 P T a pp , D G e ddi s, N T ay lo r "Pro tec tin g th e Fa mil y" Family Law Policy
in New Z ealand (O xfo rd U ni ve rs it y Press, Au c kland , 1992) 168, 174.
16 D e pa rtm e nt o f Socia l We lfa re, Care and Protection

Handb ook , 20 .
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Maori challenged the prevailing concept of family which
disregarded belonging to kin other than parents, and which
ignored Maori heritage of Hapu and lwi. They promoted the
use of Maori processes in dealing with family crisis whereby
all who belong to a child or young person share in decision
making.

The merit of turning a cultural practice into not
only a social work practice but also into a legal
A model
process is not without its critics.
appropriate for Maori families was made applicable to
all New Zealand families irrespective of ethnic
origin.17
( b)

Economic

Several key provisions in the 1986 Bill, while
apparently removed because of their alleged inherent
cultural insensitivity, were more likely removed
The 1987 Working
because of their perceived cost.
Party's terms of reference to reduce the cost of the
Bill were decisive in the removal of mandatory
reporting and a multi-disciplinary approach to child
the
to
commitment
Government
protection.17a
empowerment of families and the extended definition of
"family"
political

were

as

rhetoric

cultural awareness.

17 Above n 15, 203.
17a Above n 15, 174.

much
of

to
cost

do

with

cutting

the

prevailing

as

heightened

8

( c)

DSW influences

Tapp, Geddis and Taylor suggest that a majority
of social workers provided vocal and active opposition
to the 1986 Bill,18
.. , the majority viewed the Bill as an attack on their
professional competence and as a threat to their power to
make the final decisions with respect to individual cases of
child abuse.

It is relevant that the 1987 Working Party, with
the exception of leading family law academic Pauline
Tapp, was staffed exclusively by DSW personnel.
Whether the 1989 Act and its application has provided
social workers with an exclusive power to make final
decisions in the child abuse process will be discussed
later in this paper.
II

KEY ELEMENTS OF THE 1989 ACT

A

The Paramowztcy

Principle

The principle that the
the
treated as
be
shall

interests
"first

of the
and

child

paramount

consideration " was codified in the Children and Young
The 19 8 6 Bill retained this
Persons Act 19 7 4. 19
However, it was radically compromised by
principle.
the 1989 Act. Essentially the interests of the child
only become paramount if a conflict arises between the
child's interest and the family's interest.20

18 Above n 15, 178.
19 Section 4.
20 Section 6.

9

"The
state:
Taylor
and
Geddis,
philosophica l trend toward family autonomy, coupled
with the notion that 'the centrality accorded the
child is not in keeping with Maori tradition' resulted
in an unusual compromise in the 1989 Act."21
The notion that the paramountcy principle does
Tapp,

not fit with Maori tradition was expressed in

Puao -~-

"under this tradition the importance attached to
the child's interests is subsumed under the importance
tribal
the
of
responsibili ty
the
to
attached
group ... "22 Lesley Max points out that the exclusion

A ta - Tu

of child paramountcy did not find universal acclaim
The "single largest representativ e
among Maori.
grouping of tangata whenua, the Maori Women's Welfare
League"23 was part of a coalition of groups "that made
a last-ditch attempt in December 1988 to convince Dr
Cullen to intervene in the committee stages of the
Bill."24
The paramountcy principle has bee n described as
It will be
"watered down" by the 1989 Act.25
submitted that the practical effect of the Act's wide
principles can p r ovide for the ab s ol u te circumventio n
of the paramountcy principle.

21 Ab o ve n1 5, 179.
22 Ab ove n 14, Ann ex T wo, 52.
23 L M a x Children : E ndangered Sp ecies? (Pe ng uin Boo ks, Au c kl a nd , 1990)
210 .
24 Ab ove n 23.
25 Ab ove n 15, 183.
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B

Reporting

The concept of mandatory reporting has been a
The 1986
political football over the past decade.
Bill listed a number of professio nal groups who would
Mandatory reporting was
be required to report. 2 6

The 1987 Working Party
excluded from the 1989 Act.
acknowled ged that the majority of submissio ns it
received supported mandatory reporting but it chose to
highlight its disadvant ages and recommend ed against
it.

again deference to fiscal constrain t and
cultural sensitivi ty seem to have pre-empte d the
decision. Tapp, Geddis, and Taylor state:27
Once

the Select Committee was given an unambiguous direction to
reduce costings. Because mandatory reporting was one of
those elements with considerable financial implications, it was
totally removed.

The 1989 Act provides for a discretion ary form of
child abuse reporting .28 Any person who believes that
any child has been, or is likely to be, harmed, illtreated, abused, neglected , or deprived may report the

matter to a Social Worker or member of the Police.
Provided the reporter discloses the informatio n in
good faith no legal action shall be taken against
them.29

26 Clause 17 listed the following profess ional groups - police, social worker,
registered medical practitioner, plunket nurse, public health nurse, school
den ta! nurse, registered psychologist, kindergarten teacher, early chi Id hood
centre workers, teacher , probation officer, foster care service/home
employees, hospital board clinical staff and social workers, barristers and
solicitors in private practice.
27 Above n 15, 180.
28 Section 15.
29 Section 16.
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C

Decision Making

The family group conferenc e (FGC) is central to
"Little
the decision making process of the 1989 Act.
decision-m aking can be done without the conferenc e
first being convened and having an opportuni ty to find

Generally , an applicatio n to the
court, seeking a declaratio n that the child is in need
of care and protection cannot be made unless there has

a

solution." 30

been a conferenc e.31
The family group conferenc e is a novel and unique
mechanism to deal with families in the effective care
of their children. The FGC gives practical expression
to the general principle s of the Act as well as the

additiona l principle s governing actions under the care
A key function of the
and protection provision s.32
care and protection FGC is to provide families with
the opportuni ty to hear and discuss the issue(s) and

to formulate and instigate a "plan" of action.
The decision making model with the family as
focal point is a radical change from the multidisciplin ary approach being developed prior to the

The Child Protection Team concept, while
never fully establishe d on a national basis, "was the
first construct ive attempt to involve the community ,
the
in
community ,
professio nal
the
including
1989 Act.

identifica tion

of

and

response

to

'at

risk'

children" .33
30 W Atkin "The Co urts a nd child protec ti o n - as pec ts o f th e C hildre n , Y o un g
Pe rso ns, a nd Th e ir Fa mili es A ct 1989" (1990) 20 V U WLR 319, 327 .
3 1 Sec ti o n 72(2) pro vid es a n exce pti o n in res pec t o f a n y a ppli ca ti o n lo which
s 70(2)(c) a ppli es, na me ly wh e re it is no t poss ibl e lo asce rta in th e wh e rea bo uts
of th e c hild 's famil y, wh a na u, o r fa mil y g ro up .

32 Sec ti o n 13.
33 Ab o ve n 11,50 .
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While Child Protection Teams disappear ed as a
formal form of decision making, they have been revived
in an advisory capacity as Care and Protection
Resource Panels.34
In order to determine how well the FGC serves the
an
participa nts,
its
of
interests
competing
The
understan ding of its process is required.
and
referral
a
by
preceded
is
conferenc e
The referral stage operates as a
preparatio n. 35

Following the investiga tion of a
filtering process.
report of child abuse, if a social worker or member of
the police believes that a child is in need of care or
protectio n, they must report the matter to a Care and

A referral of a care or
Protection Co-ordina tor.36
protection case may also be made directly to a Care
or
body
any
by
Co-ordina tor
Protection
and
organisat ion concerned with the welfare of children or
by a court.37

34 Se ctio n 428 .
35 R e po rts a rc made to th e Ca re a nd Protec ti on Co-o rdin a to r und e r s 18 .
36 Sec tio n 14 prov id es th e de finiti o n o f a c hild or yo un g pe rso n in nee d o f
ca re o r protec ti o n.
37 Sec ti on 19 .

13
the
after
steps
the
involves
Prepara tion
acceptan ce of a referral .38 The Care and Protecti on
Co-ordi nator, a newly establis hed position under the
respons ible for setting
19 89 Act, is the gatekeep er
up and preparin g for the conferen ce. The Co - ordinato r
11

II

must

fix

conferen ce

the
is

date,
to

be

time

,

and

held, 39

place

at

making all

which

the

reasona ble

endeavo urs to consult with the child's family, whanau,
or family group when setting up the conferen ce.40
The Co-ordi nator also has a statutor y duty to
consult with a Care and Protecti on Resource Panel
before convenin g a FGC.41
The function s of the family group conferen ce are
to:42
( i)

conside r care and protecti on matters regardin g
the child or young person;

(ii) make decision s, recomme ndations and plans
address any care and protect i o n needs;

to

38 Co n ve nin g th e co nfe re n ce includ es a ll th e ste ps a ft e r acce pta n ce o f th e
re fe rra l throu g h to th e fo rm a l no tifi ca ti o n o f th e tim e, da te a nd pl ace o n ce
th ese a re se t. Thi s includ es:
(a) co nsultin g with th e Ca re a nd P ro tec ti o n R eso ur ce Pa ne l;
(b) id e ntif yin g a nd co nta ctin g fa mil y g roup ;
(c) ga th er in g full info rm a ti o n a bo ut th e ca re a nd p ro tec ti o n co nce rn ;
(d) notif yin g a ll e ntitl e d m e mb e rs; a nd
(e) co nsultin g a b o ut pr oce dur e o f th e F GC und er s 2 l (b ) (iii ).
39 Sec ti o n 20 .
40 Sec ti o n 2 1. Co ns ulta ti o n w ill b e in re la ti o n to: (i) Th e da te o n whi c h , a nd
th e tim e a nd pl ace a t w hi ch , th e co nfere nce is to be he ld , a nd (ii ) Th e pe rso ns
wh o sho uld a tte nd th e co nfe ren ce; a nd (iii ) T he proce dure to be a do pte d a t
th e conf e re n ce.
41 Sec ti o n 2 1 (a).
42 Ne w Z ea la nd C hildr e n a nd Yo un g Pe rso ns Se r vice, Operati o ns
Informati o n 1992/1 0 , Care and Protection Co-ordinat or Practice and Policy
Guidlin es, 41.
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(iii) review the decisions made and the way they have
been implement ed.43
Section 22(1) lists people who are "entitled" to
The list includes the child or
attend a conferenc e.
young person, parents or guardians , members of the
the care and
or family group,
whanau,
family,

protectio n co-ordina tor, the social worker, member of
the police, or represent ative of the referral agency,
counsel for the child or lay advocate, the agent of
the High Court where the child is under the
guardians hip of that court, and any person who attends

family.
of the
accordanc e with the wishes
Professio nal advisors and informatio n givers may
attend the conferenc e with the agreement of that
in

conferenc e.44
In the first phase
The FGC has three phases.45
all available informatio n and advice is shared with
Informatio n and advice givers are
the conferenc e.
guests of the conferenc e invited by the co-ordina tor

Time is given
to ensure the FGC is fully informed.
for discussio n.
In the second phase family members of the
conferenc e are given time to deliberat e in private.46

"Most of the non-famil y people "entitled" to attend
the conferenc e are not "entitled" to attend when the
or
discussion s
"any
in
engaged
is
conferenc e

deliberati ons".47

43 Sections 28 and 29.
44 Section 23(2).
45 Above n 42 , 43-45.
46 This gives practical effect s 22(2).
47 Above n 30, 329.
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The only non-fam ily member who retains the right
to attend the conferen ce without the necessar y request
of the family is an agent of the High Court.
Departm ent of Social Welfare guidelin es advise coordinato rs to decline any initial request to partake
in family delibera tions.48 It is a time for family to
discuss

in

private

all

the

issues

raised

and

to

The family has a
brainsto rm ideas to address them.
right to agree to disagree that a care and protecti on
problem exists.4 9
The third phase involved the formula tion of
decision s, recomme ndations and a plan which must be

agreed to by all entitled members . The family and the
co-ordin ator togethe r decide whether the child or
young person has the maturity to particip ate in
The co-ordin ator is an entitled
decision -making .SO
member of the conferen ce and in rare situatio ns can
If the
veto decision s, recomme ndations , and plans.
conferen ce cannot agree, the matter is referred back
to the referrin g agency, sometim es to DSW, and may go

to the Family Court.
Followin g agreeme nt at the FGC the co - ordinato r
must seek formal agreeme nt of t he ref erring agency
(departm ental social workers , police and certain other
agencies represen t the care and protecti on concern)

and of every person who will be directly involved in
impleme nting the plan.51
48 Ab ove n 42, 44 .
49 Ab ove n 42, 45.
50 Ab ove n 49.
51 ff th e Co urt refe rre d und e r s 19 th e Co urt is simpl y info rm e d o f th e
dec isio ns, reco mm e nd a ti o ns a nd pl a ns but is no t as ke d to ag ree o r o th e rwi se
(s 30(1)(b)).
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The ability of the referring agency to reject the
decisions, recommendati ons, and plans of the FGC is
limited to where they are clearly impractical or not
in keeping with the principles of the Act.
A function of the FGC is, from time to time, to
review the decisions, recommendati ons and plans made
and to review progress on the implementatio n of the
It is the duty of the care and protection
decision,
any
that
ensure
to
co-ordinator
recommendati on or plan made is reviewed regularly.53

plans.52

III

REVIEW OF THE 1989 ACT

A

Th e Ma son R ep ort

In July 1991 the Minister of Social Welfare, Hon
J Shipley, MP, appointed a Ministerial Review Team to
investigate and report on the implementatio n of the
Children, Young Persons and Their Families Act 1989.
The Review Team, comprised of retired Judge Ken Mason,
Georgina Kirby and Robin Wray, submitted their report
to the Minister of Social Welfare in February 1992.
along with the Government's
The Mason Report,
Response,54 was released to the public in May 1992.

52 Se cti o n 28(c).
53 Section 424(f).
54 Th e Governm ent 's
Team, 1992 .

R esp onse to the R ep ort of th e Ministerial

R eview
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Some

of

the

Review

Team's

more

contentiou s
which were

recommend ations relate to p r ov i sions
removed from the 1986 draft Bill by the 1987 Working
The Mason Team's recommend ations include: an
Party.
paramount cy
the
of
restateme nt
"unequivo cal
principle ;" 55 provision for the mandatory reporting of
child abuse; and the amendment of section 22 ( 1) to
entitle

Care

and

Protection

Resource

Panels

to

represent ation at any FGC "for the purpose of placing
any informatio n or advice it deems appropria te and
which will enable the conferenc e to carry out its
functions ".56
The Governmen t in its Response declined the Mason
Team's latter recommend ation, s t ating it is satisfied
with the current role of Care and Protection Resource
Panels.57 With regard to the former recommend ations
the Governmen t decided to give more considera tion,
research and consultat ion.
B

Children Young Persons and Their Fa milies A m endm ent

Bill.

The Amendment Bill, introduced on the 1 0 August
1993, contains, among its more substantiv e amendment s,
a restateme nt of the paramount cy principle5 8 and
provision for the mandatory reporting of child
two
these
to
commitmen t
Governmen t
abuse.59
amendment s is unclear.
55 Ab ove n 11 , 12.
56 Ab ove n 11 , 58.
57 Ab ove n 54, 19.
58 Cla use 3.
59 C la use 4.
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The Minister of Social Welfare, Hon J Shipley,
MP, in her speech introducin g the Bill acknowled ged
that political as well as professio nal and public
mandatory
to
regard
with
divided
is
opinion
reporting . 60 The Minister stated that "the Governmen t

will be guided by the weight of evidence at the select
committee ".61
If enacted mandatory reporting will become
effective from 1 July 1995. The governmen t considers
it necessary to provide time to mobilize appropria te

resources and to prepare mandated reporters for the
Other
reporting .
compulsor y
of
responsib ility
amendment s contained in the Bill are, some what
optimisti cally, due to come into force on 1 January
1994.

is
Bill
Amendment
the
of
timing
Following its introduct ion the Bill
disappoin ting.
has been referred to select committee . Progress will
necessari ly be impeded by the November 1993 general
election. The governmen t received the Mason Report in
The

February 1992, yet it has taken until August 1993 to
introduce the legislatio n. In a cynical vein it could
be suggested inclusion of mandatory reporting and the
political
to
tantamoun t
is
timing
Bill's
An attempt by the governmen t to
gerrymand ering.

signal to the electorate that it is doing something
about violence in society.

60 NZPD , no 85, 17307 , 10 Au g ust 1993.
6 1 Abov e n 60.
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C

Philosophy of R eform

The care and protection provision s of the 1989
Act govern the inter-rela tionship between three
interdepen dent interests - the welfare of children,

family privacy and autonomy, and the role of the State
in personal life. Freeman aptly states, "striking the
right balance between autonomy and social interventi on
all
for
policy decision
pre-emine nt
a
remains
The 1989 Act
concerned with family matters".6 2

reflects the non-inter ventionis t policy model, a
model" commonly espoused in the past but in seeming
decline until its ... activation by neo-conse rvatives
such as Goldstein , Freud and Solnit."63
The minimum interventi on principle is enshrined
It permeates the Act in other
in the 1989 Act. 64
ways, for instance in the principle that a child
should be removed from his or her family only if there
is a serious risk of harm.65 The focus of the Act is
to keep the family united" and to develop strategie s
to improve family dialogue and interactio n which will

allow children to stay within the family network".6 6
Lesley Max describes the Children, Young Persons
and Their Families Act 1989 as "an article of faith"67
and suggests that in some respects the law as it
relates to the protection of children is defective
both in principle and practice.
62 MDA Free ma n Th e Rights and Wrongs of Ch ildren
Lo nd on , 1983) 244 .

(Francis Pinte r ,

63 Ab ove n 62.
64 Sec ti on 13(b) (ii ).
65 Sec ti o n 13(c).
66 G M cGirr A Lit erature R eview of L ong- T erm Ou tcom es of Care and
Protection Action ( Dep artm ent of Social Welfa re, R ese arch Unit, 1993 )9.
67 L M ax "An A ct of Fa ith : Pa re nt 's Ri g hts a nd C hildr en's Welfa re" N e w

Z ealand La w Society Fa mily La w Confe rence Pap ers ( 1991) 66, 67.
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The Act rests on the premise that if you "empower
the
consider
to
them
requiring
by
families
circumstance s of abuse and neglect and how the hurt
child may be better provided for, the decision arrived
at

will

be

in

the

child's

best

interest". 68

The

reliability of this premise is uncertain since there
has been no research done to prove or disprove its
validity.
A review commissioned by the Social Policy Agency
of the Department of Social Welfare to identify and
assess current internationa l literature on long term
outcomes for children who have been subject to
statutory care and proceedings states, "it has been
very difficult to find literature that specifically
measures long-term outcomes of care and protection
action".69

Wald warns:70
po li c ies have ch a nge d
Whil e la ws a nd c hild we lfare
s ub sta nti a ll y ove r th e yea rs, th ese c ha nges a re e nge nd e re d
primaril y b y id eo logy a nd th eo ri es of c hild deve lo pment , not
d a ta a b o ut th e imp ac t o f va ri o us po li cies o n c hildre n .

Wald reiterates this point, stating:71
I have lo ng s upp o rte d in - ho me se r vices. [ think , howeve r , th a t
th e prese nt pr e fe re n ce fo r minimi z in g sta te inte r ve nti o n is
b ase d large ly o n id eo logy a nd th eo r y, ra th e r th a n o n ev id e nce
th a t fos te r care is wo rse fo r c hildre n o r th a t a n a buse d o r
neg lec te d c hild 's deve lo pm e nt ca n be a de qu a te ly protec te d a t
hom e .

68 Ab ove n 67 , 68 .
69 Abov e n 66, 24 .
70 M Wa ld "F a mil y Prese r va ti o n : A re We M ov in g T oo Fas t?" (1988) Publi c
We lfa re, Summ e r , 34.
71 Ab ove n 70, 36.
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These comments are significant given that Wald,
"is a well known advocate of non-interven tion into the
family".72
l

M easuring Su ccess

In the New Zealand context the Commissioner for
Children in 1991 stated, "Despite the problems of
the results of the New Zealand
implementati on,
experiment appear very positive". 73 The percentage of
agreements reached within FGC's is high (90 per cent
in the first year) .74 This suggests the vast majority
are prepared to work together at
families
of
However, the high
conferences and reach a decision.
percentage of agreements cannot be relied upon as a
Lesley Max states,
complete yardstick of success.
"there is great unease at the fact that a Family Group
if agreement is
conference is rated a succes s
"What the outcomes are in terms of
reached".75
quality

of

care

clear".76
In his

for

the

submissions

is

children
to

the

by

Mason

no

means

Review

an

experienced counsel in the Family Court commented:77
... in th e a bse n ce o f sub se qu e nt mo nito rin g a nd in th e
kn ow le dge o f th e thr ea db a re reso ur ces o f th e D e pa rtm e nt in
pro vidin g o ngo in g 's upp o rt ' th e re is little qu a lita ti ve d a ta
ava ila bl e to re infor ce th e noti o n o f 's u ccess' .
72 M H e nagha n "Th e ' Ri g hts' o f C hildre n Wh e.n D ec isions Are Ma de Ab o ut
(th e m) a nd Whi ch Aff ec t th e Welfare a nd Inte res ts o f C hildre n" New Z ealand
La w Society Family La w Conference Papers ( 1991) 48, 63.

73 A Bri efin g Pap er : A n A ppraisal of th e First Year of Op eration of th e
Children, Youn g Persons and Th eir Famili es Act
Co mmi ss ione r for C hildre n, Jun e 199 1)11.
74 Ab ove n 73, 17 .
75 Ab ove n 67 .
76 Ab ove n 73, 7.
77 Ab ove n 11 , 20.
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An agreement may be reached about the placement
of a child but how do we know it is in the child's
interests? "Should we, and can we always rely on the
decision makers to take the interests of the child
into the decision making process,
decision makers will have their

particularly when
own interests at

Michael Wald recognises the need to treat
innovative family preservation programmes which claim
He
high success rates with a degree of caution.
stake?"78

states:79
It seems to me, however, that many of these programs aim for

a very limited kind of success. Their primary goal and the
primary measure of their success - is the prevention of
removal. More over, the need for removal seems to be defined
in terms of preventing serious harm to the child. If a child
can be left at home without being seriously abused or
neglected, the intervention is deemed successful.

Thus, family preservation programmes such as the
family group conference can work well only if its
goals are limited "and we are willing to accept that
children, though protected from severe harm, will
remain at risk of poor academic, social, and emotional
development" .80
2.

Realigning the balance between

Family and Child

Recognising the benefit of family preservation ,
the need for continuity and the importance for
families to work together to confront issues and seek
solutions are all key attributes of the 1989 Act.
However, as Wald warns, "family preservation cannot be
an end in and of itself.
78 Above n 72, 49.

79 Above n 70, 37.

80 Above n 70, 38.
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intervention must be the child's
well-being - and family preservation is appropriate
only when it serves to protect and promote this
An inherent danger in both the principles
goal."81
The

and

goal

practice

of

of

the

1989

Act

is

that

children's

interests are vulnerable to and compromised by the
family preservation ethic. Max states:82
The irony is in that in correcting one power imbalance,
another was reinforced , namely the power imbalance between
parent and child. The paramountcy of the child has certainly
been undermined in favour of the family in both the spirit
and the practice of the new Act.

This power imbalance mentioned by Max is well
insulated in the New Zealand context by adherence to
In reference to
the principle of non-interven tion.
the Childrens Act 1989 (UK) but of equal relevance to
the Children, Young Person and Their Families Act,
Andrew Bainham has stated:83
This danger of having an over arching principle, or
philosophy of non-intervention is that children's interests will
become too closely identified with those of their parents and
that the role of the state, in protecting the independent
interests of children , will be undermined.

The relationship between the welfare principle
and the non-interven tion principle is underlined by
The welfare principle, by making the
tension.
paramount, prioritises those
Conversely
interests over the interests of adults.
the non-interven tion principle accords primacy to the
interests

of

children

interests and wishes of adults. "In particular, it is
concerned with protecting the autonomy of parents and
upholding family privacy against what is seen as
unjustified interference by the State"84
81 Above n 80.
82 Above n 67.
83 A Bainham "The Children Act 1989: Welfare and Non-Interventionis m"
April (1990) Fam Law 143, 145.
84 Above n 83.
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"At the heart of the matter lies a judgmen t about
the relative weight or importan ce which a society
should accord to the protecti on of children and
respect for adult libertie s"85
The "hands - off" approach currentl y exercise d in
New Zealand fails to recognis e that:86
Th e pa re nt / child re lati o nship is a n unequal contract , which
childre n do not e nte r fr ee ly. At th e sa m e tim e, both childre n
a nd th e soci e t y as a whol e hav e a vita l inte re st in the success
of th a t re lations hip , in c ultivatin g th e capacit y for res pon sible
moral action .

Over-arc hing faith in the family, coupled with
State non-inte rvention as exercise d in New Zealand
It is
does not amount to respons ible moral action.
submitte d that the 1989 Act requires a realignm ent of

minimal
The
it.
guide
which
princip les
interven tion and family autonomy princip les can
dangero usly override the welfare and rights of
Childre n's interest s are too readily
children .
defined and subsumed within the family's interes ts.

the

The interest s of children under the 1989 Act need to
be prioriti sed. This requires a re-evalu ation of the

Act's princip les.
The Ministe r of Social Welfare has acknowle dged
that despite the increase in reports of child abuse in
recent years, a signific ant number of cases still go
Early recogni tion and referra l is
unrepor ted.87
effectiv e
the
in
ingredie nt
key
a
consider ed

managem ent of child abuse.SS Manda t ory reportin g is
It
consiste nt with, and enhances this princip le.
signals that the law is responsi ve to the need to
identify risks of child abuse.
85 Ab ove n 83.
86 J E e ke la a r , R Din g wa ll , T Mur ray Th e Protec tion of Children - State
Int ervention and Family Life (Bas il Blac kwe ll Publi he r Ltd , Lo ndon , 1983).
87 See "Boost to c hild -a buse a wa re ness" Th e Evenin g
Z eal a nd , 20 Au g ust 1993,2 .
88 Abo ve n15 , 168.

Post , We llin g ton , Ne w
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The Mason Team's proposa l to introduc e mandato ry
reportin g and its inclusio n in the Amendme nt Bill to
the 1989 Act can be seen as an attempt to swing the
pendulum of family law policy back in the directio n of
securing the best interest s of the child.
Child Protecti on Teams were resented in some

for alleged ly allowing professi onals to
cases
in
the decision making process
dominate
The question
involvin g allegati ons of child abuse.
now is whether families can dominate the process, to
the detrime nt of their children , and ultimate ly the
circles

family/w hanau itself.
balance .
essentia lly one of
is
issue
The
Family/w hanau particip ation in dealing with child
protecti on is a positive aspect of the 1989 Act. The
question is how well the Act and its applica tion by
social workers and official s involved in the FGC

strikes a balance between the interest s of
children and the rights of parents and family
autonom y.
An inheren t danger with the FGC process is the
potenti al to strength en the power of the very people

process

Max states: "The families
who are abusing children .
are given the power, sure enough, but they aren't
without
empower ing
Surely
skills.
the
given
enskilli ng is a dangerou s process" .89

89 Above n 67, 68.
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3

The need for support

compounded by fiscal constraint and
continued low levels of social worker qualification s
With regard to the former, Isabell
and training.
Mitchell has stated: "There is a very real concern
Danger

is

that fiscal constraints will see the needs and rights
of children being subrogated to the fiscal distates of
Treasury".90
Mitchell recognises that it is the calibre of the
personnel at the FGC which "really determines whether
or not the welfare of the children is the true focus
and indeed whether the children's needs are able to be
met appropriatel y within the extended family."91 The

Mason Report highlighted the fact that the success of
the Act's procedures in dealing with reported cases of
abuse is largely contingent upon the work and
competency of social workers.
Empowerment of social workers and departmental
officials has wide ranging implications for children.
At

the

investigation

stage,

following

a

report

or

referral, a social worker determines whether a child
is in need of care or protection and whether a case
should be referred to a care and protection coThe co-ordinator in turn is vested with
ordinator.
consultation with
family/whana u, who should be i nvited to attend a
conference; deciding what information and advice
should be available to the conference; and the power

considerable

power;

deciding

in

of veto over any decision at a FGC (the social woker
in his/her capacity of "referri n g agency" also has
this power) .
90 I Mitc hell "C hildre n 's Nee ds in P rac ti ce" New Ze aland La w Soc iety Fam i ly
La w Conference Pap ers ( 1997) 75, 77.
91 Ab ove n 90, 75.
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powers,
important
these
of
light
the
In
dangerously low levels of qualified social workers
In May 1992, 296
remains a matter of grave concern.
social workers, out of 1,047 held a social work
Notwithstanding the appointment of
qualification.92
eighty-seven social work graduates to the year ended
30 June 1993, of 1,079 people actively engaged in
social work for the New Zealand Children and Young
Persons
practice

Service,

consultants

qualification.93

social

252

only

hold

These

a

workers

tertiary

figures

and

social

suggest

that

36

work
the

turnover of qualified social work staff remains high.
It is submitted that the present level of qualified
social workers should be kept in mind when considering
changes to the FGC decision mak i ng process.
The need for a "watchdog" at the FGC, to ensure
is imperative.
the needs of children are me t ,
Mitchell states: "In my experience children's rights
are often compromised when there is no "watchdog" to
ensure that their interests are made the paramount
An expanded role for Resource
consideration".94
Panels would ensure any one FGC is presented with the
necessary advice and information and would also
provide
child's

chec k and balance to ensure the
fully
have been
and welfare
interests

"an

ideal

considered".95

92 De pa rtm ent of Socia l Welf are, A nnual R eport (Fiscal, 1992) 18.
93 D epartm ent of Soc ia l We lf are, A nnual Report (Fi scal, 1993) 36.
94 Ab ove n 90, 78.
95 Ab ove n 72, 64.
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•

The Mason Team acknowledged regional variances in
A common thread being that
how well FGCs were run.
where Care and Protection Resource Panels enjoyed a
good

with

relationship

social

workers

co -

and

ordinators a multi-disciplinary approach to any one
case was much more likely. The use of Resource Panels
is imperative for the provision of multi-disciplinary
knowledge, and as a counter balance to the power
inequalities which currently exist. Resource Panels,
have not been well
in their advisory capacity,
It

utilised. 9 6

under

enhanced

investigative

submitted their

is
the

and

1989

decision

Act

to

making

role

should be

provide

the

processes

with

greater balance.
Perhaps the greatest danger facing the operation
of the 1989 Act is best put in the words of Judith
McMullen, again in reference to United States law, but
equally relevant in the New Zealand context. McMul l en
states:
have,

"While championing privacy and autonomy,
in

reality

imposed

and

reinforced

we

soc i al

isolation".97
IV

PRINCIPLES

The Minister of Social Welfare,

Hon J

Shipley,

MP, in the introduction to the Gover nments Response to
the Mason Report98 stated: "I have always believed
that the basic philosophy, objects and principles of
the Act are sound and I am pleased to find this view
confirmed by the Review Team"99.
96 F o r e xa mple, th e Co mmi ss io ner fo r C hildre n fo und in 1990 R eso ur ce
P a ne ls we re co ns ulte d in o nl y 6 1 % of cases durin g a 6 m o nth pe ri od . In th e
1993 fi sca l yea r th e numb e r o f co ns ulta ti o ns b y soc ia l wo rk e rs was
sig nifi ca ntl y lo we r th a n lh e to ta l numb e r of no tifi ca ti o n rece i ve d . See th e
di sc uss io n be lo w .
97 Ab ove n 1 , 598.
98 Ab ove n 54 .
99 Ab ove n 54.
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The Minister reiterated these comments recently
in Parliament when introducing the first reading of
the proposed Amendment to the 1989 Act.100 The Mason
Team acknowledged "investment in the Act to date has
been worthwhile",1 01 but reference to the principles
of the 1989 Act, section 6 aside, is conspicuous by
its absence.
The principles of the Act are fundamental, having
a major influence on the Act's practical operation.
Incorporation of principles in separate sections, as
opposed to reference in the Long Title of the Act, is
an example of recent changes in legislative drafting.
This form of drafting is not without its difficulties .
The wide and sometimes conflicting principles in the
Act can be problematica l. As Atkin points out, "there
are at least 18 principles for care and protection,
more if the principles which really contain more than
one idea are divided".102 In deciphering Parliament's
intention

Atkin

acknowledges

there

is

"plenty

of

material upon which to draw, but maybe it is more an
embarrassmen t of riches as the principles often tug in
The Acts diversity of
different directions".1 03
principles prompted Max to describe it as "an Act For
All Seasons".104

100 Above n 3.
101 Above n 11, 191.
102 Above n 30, 322.
103 Above n 30, 322-323.
104 Above n 67.
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The wording of

the

1989 Act was

chosen in an

attempt "to balance both the interests of the child
and the importance of Family in the overall context of
the Act".105 This apparent balance is given statutory
effect by using the concept of family as the means of
assuring the child's interest. The 1989 Act, as with
its United Kingdom counterpart, starts with the
assumption that a child's best interests lie in the
preservation of a viable natural family. The Title of
the Act, setting out specific aims, gives primacy to
advancing the wellbeing of families. The wellbeing of
children, significantly, is seen through the lens of
children "as members of families, whanau, hapu, iwi
Atkin states: "The main thrust of
the Title is therefore the interests of families and
children come into the picture on l y as part of a

and family groups" .

It is submitted paragraph (a) of the Long
Title to the 1989 Act should be amended to read:
(a) To advance the wellbeing of ch i ldren and young
family".106

persons and the wellbeing of families and to ensure
care and security for children in need.
This "main thrust of the Tit l e" permeates the Act
itself.

In reference to section 5, for example, Atkin

states:107
Th e we lf a re o f th e c hild is co upl e d w ith th e sta bilit y o f th e
famil y, w hich a rg ua bl y mea ns th a t th ey a rc to be rea d
toge th e r. In o th e r wo rd s, th e we lf a re o f th e c hild is no t to be
see n in isol a ti o n from famil y s ta bilit y but o nl y as pa rt o f it.

105 Ab ove n 54 , 1.
106 Ab ove n 30 , 321.

107 Ab ove n 30 , 323.
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writer

This

does

not

dispute

merit

the

or

desirability of maintaining the child, where it is in
that child's best interests, within the family/whanau.
submitted the 1989 Act subsumes the
interests of children within the family's interest to
such an extent that the Act fails to recognise when

However,

it is

the interests of children and parents conflict,
when they converge. The Mason Team warned:108

and

The real danger is that with the emphasis on family group
decision making in the Act, there will be no perceived conflict
with the interests of the child provided all family members
agree .
... Given that all care and protection proceedings involved a
potential conflict between the families interests and the need
to protect children, it is necessary in ALL cases to look
separately at the interests of both the family and the child and
to hold the latter paramount.

The Mason Team provided an example in its Report
of the outcome of a FGC held in respect of a 13 year
old girl who had been assaulted by her step-father.109
"The conference agreed to organise some long term and
counselling

intensive
referral

was

made

for

for

the

a

medical

and the

extended

couple,

the mother

resolved to come together and support the
The Mason Team expressed its concern
marriage" .110
that the parents interests overrode the wellbeing of
family

The Mason Report states:111

the child.

... , we understand that little information was placed before the
conference regarding the long term effects of the assaults
perpetrated on her nor, apparently, was any long term
counselling programme implemented for her benefit.

108 Above n 11, 11.
109 Above n 11, 10 .
110 Above n 109 .
111 Above n 109.
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The problem is compounded by the Act's failure to
provide sufficient weighting for its principles. The
widely

stated

manipulation

principles

and

call

for

are
social

vulnerable
workers

ordinators to make value judgements.

and

to
co -

An example of

the conflict which can arise between the principles of
the Act is illustrated by the time taken to convene a
FGC

after

admittedly

acceptance
difficult

of
to

a

referral.

overcome,

Tension,

exists

between

ensuring as many family members as possible attend,112
and

convening

the

conference

as

quickly

as

possible.113
The time lag between acceptance of a referral by
a co-ordinator under either section 18 or 19 and the
holding of a conference has been surveyed on average
to be 36 days.114
current

target

is

The Department of Social Welfare's
30

days. 115

The

time

taken

to

convene a conference illustrates how the principles of
the Act can be manipulated or given u ndue weight:116
Seve ral peo pl e have co mm e nte d th a t so me D e pa rtm e nta l soc ia l
wo rk e rs pl ace undu e e mph as is o n th e prin c ipl e
th a t
inte r ve nti o n into famil y life sho uld be th e minimum necessa r y
to e ns ure th e sa fe t y a nd p ro tec ti o n o f a child o r yo un g pe rso n .
Th ey a rg ue th a t wh e n ca rri e d to ex tre mes, thi s is me re tim e
wastin g whi c h is di sg ui se d as "goo d pre pa ra ti o n".

The Mason Team accepted that whi l e this may be a
somewhat cynical view they had seen and heard of
"sufficient examples to conclude t here is some merit
in the argument".117
112 Se cti o n 5(a).
113 Secti o n 5(f) .
114 K P a te rso n , M H a r vey "Organis ation and Operation of Care and
Protection Family Group Confe rences " (De pa rtm e nt o f Soci a l We lf a re,
We llin gto n , 199 1) 20.
115 Abo ve n 92, 19.
116 Ab ove n 11 , 35.
117 A bove n 116 .
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A

Section 5

1

Recommended

legis lative amendment
General Principals

5.

Principals to be applied in exercise of powers
conferred by this Act - Subject to section 6 of

this

Act,

any

Court

which,

or

person

who,

exercises any power conferred by or under this
Act shall be guided by the following principles:
(a)

The principle that, wherever possible, a
child's or young person's family, whanau,
hapu,
iwi,
and
family
group
should
participate in the making of decisions
affecting that child or young person, and
accordingly that, wherever possible, regard
should be had to the views of that family,
whanau, hapu, iwi, and family group:

(b) The principle that, unless compatible with
the
child's
or
young
person's
interests, the relationship between

best

that
child or young person and his or her family,
whanau, hapu, iwi, and family group should
be maintained and strengthened:
(c) The principle that consideration must always
be given to how a decision affecting a child
or young person will affect(i) The welfare of that child or young
person; and
(ii) The stability of that child or young
person within that child's or young person's
family, whanau, hapu, iwi, and family group:
(d)

The

principle

that

consideration

should

always be given to the wishes of the child
or young person, the wishes should be given
due weight in accordance with the age and
maturity of the child:
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(e) The principle that endeavours should be made
to obtain the support of(i) The parents or guardians or other
persons having the care of a child or young
person; and
(ii) The child or young person himself or
to the exercise or proposed
herself
exercise, in relation to that child or young
person, of any power conferred by or under
this Act:
( f)

The principle that decisions affecting a
child or young person should, wherever
practicable, be made and implemented within
a time frame appropriate to the child's or
young person's sense of time.

(g) The principle that any delay is likely to
prejudice the welfare of the child.

2

Comment

Section 5 lists the general principles which are
to be applied by any court or person who exercises any
The proposed amendments
power conferred by the Act.
listed above are an attempt to introduce a clearer
focus to these principles. Even with a restatement of
6 it is
the paramountcy principle in section
considered

necessary

to

consolidate

children's

interests within appropriate subsections of section 5.
This is especially important in the light of the
wording of the new section 6 contained in the
The
Amendment Bill currently before Parliament. 118
"having
paramountcy principle will be qualified,
regard to the principles set out in sections 5 and 13
of this Act".119
118 Sec s6 discussed below .
119 Clause 3.
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Even if the paramountcy principle is restated, as
is the writers preference, without the qualification
of being subject to sections 5 and 13, problems of
The Children Act 1989 (UK)
weighting could arise.
paramountcy

principle

retained

the

suggests,

even with its inclusion,

children

are

not

necessarily

but

Bainham

the interests of

secure.

Bainham

states:120
The non-interventionist stance taken in so many of the Act's
provisions will mean that parental wishes, especially where
both parents are in agreement, will determine an increasing
number of issues affecting children. No doubt this is in the
interests of parents but whether it is also in the interests of
children is more debatable.

highlights

This
statute

which

aims

the

inherent

to

protect

conflict
children

a

in

and

As Bainham
simultaneously respect family autonomy.
points out: "There is no reason in principle why adult
various
on
pref erred
be
not
should
interests
the interests of children
are not relevant to the question of whether a divorce
should be granted. The point of the writers suggested
legislative change above, is to ensure that in the
issues". 121

For example,

area of care and protection of children, it is the
interests of children on whose side the law errs.
The Family Court has shown a preparedness to read
the general principles contained in section 5 as being
subject to the welfare and interests of the child.
The first two principles of section 5 are prefaced by
the

words

"wherever

possible".

This

has

been
"the

Court to suggest that
principles are not to be promoted at all costs. The
interpreted

120 Above n 83.
121 Above n 83.

by

the
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range of what is 'possible' will be circumscribed by
the welfare and interests of the child .121a
Emphasis of the proposed legislative change is to
provide greater recognition to the interests and
11

welfare of children isolated from family interests.
Only two of the six principles in section 5 deal
that
are
These
child.
the
with
separately
consideration should be given to the wishes of the
child so far as they can be ascertained (wishes to be
given such weight as is appropriate having regard to
the age, maturity, and culture of the child),122 and
that decisions

should be made having regard to the

child's time-frame.123
The United Nations Convention on the Rights of
the Child 1989 is relevant to a discussion of the 1989
The convention was signed by New
Act's principles.
Article
Zealand in 1989 and ratified in April 1993.
12 of the Convention provides t hat any chi l d has the
right to express his or her opinion freely and to have
that

opinion

taken

into

account

in

any

matter

or

procedure affecting the child. Pauline Tapp suggests
The emphasis in the Children, Young Persons,
that:
and Their Families Act 1989 on the child as a member
11

of a family results in a breach of Article 12 124 It
is submitted that the perception o f the child as an
integral part of a family de t racts from the right of
11

•

children to be heard as individuals.
121a P R H Webb et a l F amily L a w in New Ze aland (5 e d , Butte rw o rth s,
Wellin g to n, 1992) 68 12; sec R e V U nre ported , 13 Ma rch 199 1, Famil y Co urt ,
Na pi er , CYPF 041 033 90.
122 Sec ti on S(d) .
123 Sec ti on S( f) .
124 P T app (1992) NZ Rece nt Law Rev ie w 143, 144 .
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Suggested amendment to paragraphs ( b), ( c) (ii)
and (d) are an attempt to accord children individual
status in section 5's principles.
It is submitted that reference to "culture" in
(d)

paragraph

child's

the

Qualifying

section

of

on

wishes

removed.

be

should

5

basis

the

of

"culture" exceeds the bounds of political correctness.
As Atkin aptly asks "Does this mean that the wishes of
a mature child can be ignored if this is consistent
Henaghan
with the child's ethnic background?" 125
suggests that inclusion of "culture" in section 5(d)
creates

"sliding

a

scale"

regarding

the

weight

attributed to a child's wishes.126 If the child comes
from a culture which is perceived to give children
less say in decision making then that child's view
will hold less weight than if the child was from a
culture which gives children more say in decision
"This sliding scale according to culture
making.

Convention

was

As

Henaghan

written

to

the

with

inconsistent

totally
declaration". 12 7
seems

points

apply

to

out,
all

the

UN
UN

children.

Article 2 of the Convention states that parties "shall
forth ...
set
rights
the
ensure
and
respect
irrespective of the child's or his or her parent's or
legal guardian's race, colour, sex language, national,
ethnic or social origins, property, disability, birth
or other status".

125 Above n 107.
126 Above n 72, 54.
127 Above n 126.
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The inclusion of paragraph (g) aims to encourage
greater urgency in the time taken to convene FGC's and
with procedures carried out under the Act generally.
Department of Social Welfare Guidelines for cothat

state

ordinators

be

FGC

convened

within

30

working days from the date the decision is made to
Accepted referrals which
convene a conference .128
have not proceeded to a FGC 12 weeks after acceptance
must be referred to the Care and Protection Resource
The guidelines are
Panel for further consul tat ion.
silent with regard to accountability for not keeping
It is submitted
within the 30 day time frame.
referral to Resource Panels not until 12 weeks after
both

is

acceptance

contravenes

and

unacceptable

section 5 (f).
Consultation with Resource Panels is already a
statutory

requirement

conferences,

a

so

the

of

Resource

when

Act

Panel

should

convening
have

some

knowledge of any difficulties which arise in convening
a conference. 129
over

the

set

Regardless of this,

period

should

involve

consultation with the Resource Panel.

any extension
an

automatic

It is submitted

that this consultation should be accompanied with good
This procedure would aid the
reasons in writing.
Resource Panel to identify and provide the necessary
resources to resolve any delay and would engender a
degree

of

accountability

from

departmental

social

workers and co-ordinators in the time taken to convene
a conference.
128 Above n 42, 9.
129 Section 21.
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The Mason Team recommend ed that the time period
between acceptanc e of a referral and holding a
conferenc e should be a maximum of 21 days. While the
writer supports this time frame, its implemen tation,

resources provided to the
Departmen t of Social Welfare, may be unrealist ic.
in

view

of

the

current

B

Section 6

1

Recommended legislative amendment.

6.

Welfare and interests of child or young person
paramount - In the administr ation or applicatio n

of

this

Act

( other

than

Parts

IV

and

V and

sections 351 to 360), the welfare and interests
of the child or young person shall be the first
and paramount considera tion.
2.

Comment

In its present form section 6 provides that where
any conflict of principle s or interest arises, the
welfare and interest of the child or young person
The courts have
shall be the deciding factor.
interprete d

section

6

as

a

restateme nt

of

the

The Mason Team expressed
paramount cy prinicple . 130
concern that social workers and participa nts in the
care and protection process, in deference to the
family ideology of the Act, too readily circumven t the
applicatio n of section 6. The Mason Report states:131
130 Richardson J has stated, obiter dicta, that s 6 is but a "contemporary
principle espoused in s 23 of the
restatement" of the paramountcy
Guardianship Act 1968, sec D-GSW v L (1990) NZFLR 125, 169; see also DGSW v H (1991) NZFLR 373, 374.
131 Above n 108.
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All too readily Co-ordinators , social workers and part1c1pants
in the FGC refuse to acknowledge a conflict of principles or
interests in situations where one clearly exists. Consequently,
where a conflict is not acknowledged , the welfare and
interests of the child or young person do NOT become the
deciding factor in the outcome of the Conference.13 2

The Mason Team used very strong language in its
calls for the reinstatem ent of the paramount cy
principle: 133
Never before in New Zealand child protection legislation has
the need been greater for a strong statement in support of the
interests of children and young persons. The idea of bringing
the wider whanau and other players under the umbrella of the
Act has increased the number of competing interests, and in
our view has rendered the child or young person increasingly
vulnerable.

Young Persons and Their Families
Amendment Bill repeals section 6 and purports to
restate the paramount cy principle in unequivoc al
The Children,

The wording of the new section 6 is similar
to the writer's recommend ed amendment above, with one
important differenc e. As already mentioned section 6
terms.134

in

the

Amendment

Bill

contains

the

qualifica tion,

"having regard to the principle s set out in sections
While the amendment is more
5 and 13 of this Act".
assertive in favour of the interests of children,
subjecting the paramount cy principle to the principle s

as presently stated in the Act may do little more than
It is conceivab le that a
maintain the status qua.
social worker could justify a decision not necessari ly
in the best interest's of the child on the basis that
it is in accord with the principle s of the Act.
132 See also Henaghan, above n 72, 60.
133 Above n 55 .
134 Clause 3.
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It is submitted that section 6 should be amended
to recognise that the interests of the child or young
person must be the first and paramount consideratio n,
The present wording and
without qualificatio n.
6 contravenes the
United Nations Convention on the Rights of the Child.
Article 3(1), which provides all actions concerning
the child shall take full account for his or her best
practical

application

of

section

interests, is not sufficiently endorsed by the present
The best interests of the child only
section 6.
accrue if there is a conflict of principles or
interests, "and is thus a fallback or secondary,
rather than a primary consideration ".135 Despite the
reservations mentioned above, the amended section 6,
contained in the Amendment Bill would not contravene
article 3(1) of the UN Convention.
Allegations that the paramountcy principle is
culturally insensitive were sternly rejected by the
Mason Team.
advisory

It was acknowledged that the ministerial
itself
Puao-te-Ata-tu,
report,
committee

recognised:

"There

need

be

no

inherent

conflict

paramountcy principle) and the
customary preference for the maintenance of children
within the hapu".136
Speaking during the introduction of the Amendment
between

that

(the

Bill, the Hon Dr M Cullen, MP, reiterated the cultural
Dr
argument against the paramountcy principle. 137
Cullen stated:138
135 Above n30, 324.
136 Above n 133.
137 NZPD, no 85, 17321, 10 August 1993.
138 Above n 137.
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The reason we moved away from the blunt statement that this
Bill wishes lo put back in was that it was absolutely clear that
we ran into so me major problem s with Maori and Pacific
Island groups particularly, which did not see it as correct in
principle for the iss ue of the child to be always divorced and
separate from the issue of the family.

it is

as already discussed in this paper,

Yet,

cases to

necessary in all

family and the

both the

look at the interests of
enacted

6 which was

section

even under the present

Indeed,

child separately.

when Dr Cullen was Minister of Social Welfare, it is
at

look

necessary

to

determine

whether

between

exists

conflict

a

fairly

to

interests

both

the

respective interests of family and child.
Lesley Max aptly asks:139
Do we have to go from the extreme pos1t10n wherein Maoriness
counted for very little to a position at the other extreme where
only a child's Maoriness counts? ...
Just as it was indefensible, and it was indeed institutional
raci sm, that in the past there has been minimal attention paid
to Maori perceptions of the place of the child in relation to
whanau, hapu and iwi , is it not also indefen sible , and in fact
institutional 'c hildism ', to pay minimal attention to the child's
needs as a child?

of

Reinstatement
represents

paramountcy

commitment to

focussed

a

the

the welfare of

challenge to the mindsets

children and a

principle
of

family

autonomy and non-intervention which have pervaded the
Act's operation.
in

inherent

the

Indeed

paramount
minimal

the

Act's

inherent

welfare

and

intervention

desired effect is
will

It cannot be assumed that conflicts

err,

not

children.
139 Above n 23, 212.

on

will

inconsistency
interests

becomes

that
the

principles

more

of

be

avoided.

between
the

child

pronounced.

the
and
The

those working under the Act
side of

family

autonomy,

but
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C

Section 13

1

Recommended legislative amendment

PART II
CARE AND PROTECTION OF CHILDREN AND YOUNG PERSONS
Principles

13.

Principles - Subject to sections 5 and 6 of this

Act,

any Court which,

or person who,

exercises

any powers conferred by or under this Part or
Part III or sections 341 to 350 of this Act shall
be guided by the following principles:
(a) The principle that children and young persons
must be protected from harm, their rights
upheld, and their welfare promoted:
(b) The principle that the primary role in caring
for and protecting a child or young person
lies with the child's or young person's
family, whanau, hapu, iwi, and family
group, and that accordingly ( i) A child's or young person's family,
whanau, hapu, iwi, and family group should
be supported, assisted, and protected as
much as possible; and
(ii) Intervention into family life should be
the minimum necessary to ensure a child's or
young person's safety and protection:
(c)

The principle that it is desirable that a
child or young person live in association
with his or her family, whanau, hapu, iwi,
and family group, and that his or her
education, training or employment be allowed
or
interruption
without
continue
to
disturbance:

(d) Where a child or young person is considered
to be in need of care or protection, the
principle that, where compatible with the
child or young persons best interests, the
necessary assistance and support should be
provided to enable the child or young person
to be cared for and protected within his or
her own family, whanau, hapu, iwi, and
family group:
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(e)

The principle that when considering whether
a child or young person should be removed
from his or her family, whanau, hapu, iwi
and family group regard should be had to (i) Any harm which he or she has suffered or
is at risk of suffering;
(ii) The likely effect on the child or young
person of any change in circumstance s;
(iii) How capable his or her family, whanau,
hapu, iwi, and family group, is of meeting
his or her needs:

(f) Where a child or young person is removed from
his or her family, whanau, hapu, iwi, and
family group, the principles that,(i) Wherever practicable, the child or young
person should be returned to, and protected
from harm within, that family, whanau, hapu,
iwi, and family group; and
(ii) Where the child or young person cannot
immediately be returned to, and protected
from harm within, his or her family, whanau,
hapu, iwi and family group, until the child
or young person can be so returned and
wherever
should,
she
or
he
protected
practicable, live in an appropriate familylike setting (A) That, where appropriate, is in the
same locality as that in which the child or
young person was living; and
(B) In which the child's or young person's
links with his or her family, whanau, hapu,
iwi, and family group are maintained and
strengthened ; and
(iii) Where the child or young person cannot be
returned to, and protected from harm within,
his or her family, whanua, hapu, iwi, and
family group, the child or young person
should live in a new family group, or (in
an
in
person)
young
a
of
case
the
appropriate family-like setting, in which he
or she can develop a sense of belonging, and
in which his or her sense of continuity and
his or her personal and cultural identity
are maintained:
(g) Where a child or young person cannot remain
with, or be returned to, his or her family,
whanau, hapu, iwi, and family group, the
principle that, in determining the person in
whose care the child or young person should
where
should,
priority
placed,
be
person
a
to
given
be
practicable,
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(i) Who is a member of the child's or young
person's hapu or iwi (with preferenc e being
given to hapu members), or, if that is not
possible, who has the same tribal, racial,
ethnic, or cultural backgroun d as the child
or young person; and
(ii) Who lives in the same locality as the
child or young person:
(h) Where a child or young person cannot remain
with, or be returned to, his or her family,
whanau, hapu, iwi, and family group, the
principle that the child or young person
should be given an opportuni ty to develop a
significa nt psycholog ical attachmen t to the
person in whose care the child or young
person is placed:
(i) Where a child is considered to be in need of
care or protection on the ground specified
the
of this Act,
in section 14(I)(e)
principle set out in section 208 (g) of this
Act.
2

Comm ent

While the writer has reservatio ns about paragraph
( b) (ii), those reservatio ns relate to the way the
minimum interventi on principle has been applied and it
the words
than
rather
weight,
receiving undue
themselve s.
It is submitted the words "wherever practicab le"
in paragraph (d) do not adequately address the need to
ensure the child or young person's individua l rights
and welfare are considere d.
Paragraph (e) of section 13 states that a child
or young person should be removed f ram his or her
family, whanau, hapu, iwi, and family group only if

there is a serious risk of harm to the child or young

person.
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a
threshold as
"demonstrable weakening of the 1974 Act which required
the Director-General of Social Welfare to take steps
to prevent children and young persons from being

Lesley

Max

describes

this

exposed to unnecessary suffering or deprivation ... " 140
The threshold of "serious risk of harm" before
the Department of Social Welfare will remove a child
is similar to, but less onerous than the fifth of
Goldstein, Freud and Solnit's grounds for intervention
of Th e Child .141
Befor e th e B es t In1 eres ts
in
posited
Nevertheless, the "serious risk of harm" standard is
too narrowly drawn and in Freeman's words gives us
"some critical insight into the problems of lineit is conceivable that a
parent who beats his or her child risks having that
child removed but a parent who locks his or her child
in a cupboard for hours on end will be immune from
For example,

drawing".142

State removal of that child.
are
children
of
interests
The
vulnerable by the inherent uncertainty

made
as to

more
what

Furthermore,
constitutes a "serious risk of harm".
failure to intervene in cases of less than a "serious
risk of harm" may result in danger signs not being
picked up".

As is well known, minor injuries often

forewarn of more dangerous traumas".143

140 Ab ove n 23, 245.
141 J Go ld ste in , A Fre ud , A So lnit Beyond The Bes t int eres ts of Th e Child
(rev ise d e d , Free Pr ess, N e w Yo rk , 1979) 72 . Go ld ste in 's e t a l fifth g round
for inter ve nti o n is "se riou s bodil y injur y infli c te d b y pa re nts upon their
c hild , a n a tte mpt to infli ct s uc h injur y o r th e re p ea te d fa ilure o f pa re nts to
preve nt th e ir c hild fr o m s uffe rin g su c h injur y".
142 Ab ove n 62, 25 0 . Free ma n refe rrin g
"se ri o us bodil y injur y".
143 Ab ove n 62, 255.

to G o ld ste in

e t a l sta ndard

of
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It is submitted that the threshold of "serious
risk of harm" before DSW will remove a child or young
person from his or her family /whanau is too high.
While

13(a)

section

states

"the

principle

that

young persons must be protected from
harm, their rights upheld and their welfare promoted" ,
a
imposes
form
present
its
in
13 ( e)
section
significa nt qualifica tion, since a child can only be

children

and

removed from the family, whanau, hapu, iwi and family
group if there is a serious risk of harm to the child.
The proposed amendment of section 13(e) purports
to address the question of whether a child should be

family/wha nau on a more
The criteria set out in the amended
rounded basis.
paragraph (e) are gleaned from the statutory checklist
removed

from

his

or

her

found in section 1(3) of the Children Act 1989 (UK).
an
placing
while
principle s,
13' s
Section
the
within
child
the
maintainin g
on
emphasis
family/wh anau, do not adequately address family/wha nau

problems and their ability to meet the child or young
Paterson and Harvey noted concern by
persons needs.
some agencies that family /whanau problems were not
group
family
at
addressed
adequatel y
always

The result being that a child or young
conferenc es.
person can return to a situation whi ch has not changed
and which had contribute d to their coming to the
The
attention of the DSW in the first place. 144
proposed amendment s to section 13 p u rport to redress
this problem.

144 Ab ove n 114, 15.
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V

REPORTING OF CHILD ABUSE

A

Recommended Legislative Amendment

15.

Definition of child abuse - For the purposes of
this section, the term 'abused' means harmed
(whether physicall y, emotional ly, or sexually) ,
ill-treate d, abused, neglected or deprived.

(1)

Reporting of child abuse
Any person who
believes that any child or young person has been,
or is likely to be, abused may report the matter
to a Social Worker or a member of the Police.

(2 )

Mandatory
reporting
of
child
abuse
Notwithst anding any enactment or rule of law, any
person who, in the course of carrying out their
duties as (a) A registered medical practition er:
(b) A person registered or enrolled as a nurse
under the Nurses Act 1977:
(c) A school dental nurse:
(d) An early childhood teacher employed in an
early childhood centre within the meaning
of section 308 of the Education Act 1989.
(e) A teacher employed in a registered school
within the meaning of section 2(I) of the
Education Act 1989:
(f) A person employed to provide home-base d care
in accordanc e with the Education (Home-Bas ed
Care) Order 1992 or who is a care arranger
within the meaning of section 308 of the
Education Act 1989 or who is employed by a
care arranger to arrange home-base d care:
has reasonabl e grounds for believing that any
child or young person has been abused, shall
promptly report the matter to a Social Worker, or
a member of the Police.

(3)

Notwithst anding any enactment or rule of law, any
Social Worker or member of the Police, who has
reasonable grounds for believing that any child
or young person has been, or is likely to be,
abused shall promptly report the matter to
another Social Worker or member of the Police.
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(4)

A person who knowingly fails to comply with
subsection (2) or subsection (3) of this section
is guilty of an offence.

B

Comment

The Mason Team in its review of the children,
Young Persons and Their Families Act 1989, recommend ed
that mandatory reporting be imported into the statute

for a designate d list of profession als.145 The Mason
Report was critical of continued opposition by the DSW
to mandatory reporting: 146
We arc left with the impression that the Departmental view 1s
more concerned with 'sca rce resources' and the increased
workload which may result from mandatory reporting rather
than the need to detect and respond to allegations of abuse.
We must record that the DSW stance finds no support from the
submissions received by us. We believe that scarcity of
resources is an unacceptable reason for rejecting the concept
of mandatory reporting.
If the need is serious enough,
resources must follow. The need is serious.

The Mason Team recommend ed that any designate d
persons who, in the course of carrying out their
professio nal duties,
have reasonable grounds for
believing that any child or young person has been or
is
likely
to
be
harmed
(whether
physicall y,
emotional ly

or

sexually) ,

ill-treate d,

abused,

neglected , or deprived shall report the matter to the
DSW.

145 Above n 11, 18.
146 Above n 11, 13.
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Despite the absence of mandatory reporting, and
increased willingness to report child abuse has been
evident in recent years.
In 1988, 10,663 cases were
reported, compared with 24,861 in the year to 30 June
1992 and 28,756 notifications in the year ended 30
June 1993.147
Discretionary reporting with an emphasis on
education has proved effective in improving reporting
practices.
The Mason Team believes that statistics
showing increasing levels of reported abuse is matched
by a growing concern for children's rights and the
need to protect children.148 The Mason Team put the
case

for

mandatory

reporting

in

the

following

terms:149

However, unpalatable as it may be, the simple fact of the
matter is that abuse of children in its various forms has
reached a totally unacceptable level, to the extent that there
is need for a policy which spells out that the community will
no longer tolerate that state of affairs.

147 Department of Social Welfare Statistical Information Report (Fiscal,
1993) 70.

148 Above n 11, 15.
149 Above n l 1, 16
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Despite further opposition by the DSW's social
policy agency, 150 the new section 15B contained in
clause 4 of the 1993 Amendment Bill provides for the
mandatory

reporting

child

of

abuse

by

designated

Clause 4 controversially extends the
list of designated reporters advocated by the Mason
Clause 4 also raises the threshold level of
Report.

professionals.

compulsory reporting recommended by the Mason Team
from reasonable grounds for believing that any child
has

been

or

is

likely

to

be

harmed to

reasonable

grounds for believing that any child has been, or is
likely to be, abused in a manner that has caused, or
is likely to cause, serious harm to that child.
1.

Ne w Z ealand Bill of Ri ght s Act 1990

An argument raised against the introduction of
mandatory reporting, which did not confront its
provision in the 1986 Bill, is that i t is in breach of
The Hon D
the New Zealand Bill of Rights Act 1990.
Graham,

MP,

on

behalf

of

the

Attorney-General, 151

stated at the introduction of the Amendment Bill in
Parliament that the new section 15B in clause 4 of the
Bill appears to breach section 14 of the New Zealand
Section 14 provides that

Bill of Rights Act 1990.
everyone

has

including the

the

right

to

freedom

freedom to seek,

of

receive,

expression,
and impart

information of any kind in any form.

150 See "Ad vice o n la w c ha nge ' ig no re d "' Th e Even in g Post , We llin g to n , Ne w
Z ea la nd , 3 1 Jul y 1992.
151 Sec ti o n 7 o f th e New Z ea la n d Bill o f Ri g ht~ A c t 1990 requires th e
Atto rn ey- G e ne ra l to re po rt to Pa rli a me nt w he re a n y Bill a pp ea rs to be
in co nsiste nt with th e Bill o f Ri g hts.
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compelling people to
report suspected child abuse cases is in breach of
freedom of expression guarantees, which included the
The
right not to be required to say anything.152
stated that

The Minister

Minister stated:153
Th e Atto rn ey - Ge nera l
be li e f that a c hild has
require ment to e xpress
to a prima faci e brea ch
of Rights Act.

The
consider
regime

whether

can

be

considered

then

Minister

the

1s sa ti s fi e d th a t th e re po rting o f a
b ee n , o r is lik e ly to be, abused is a
o ne se lf , a nd for that reason a mounts
of se cti o n 14 of the Ne w Zealand Bill

proposed

justified

as

a

it

necessary

mandatory
reasonable

to

reporting
limit

on

freedom of expression within the meaning of section 5
Section 5
of the New Zealand Bill of Rights Act.
states that the rights and freedoms contained in the
Bill of Rights may be subject only to such reasonable
limits prescribed by law as can be demonstrably
Thus,
justified in a free and democratic society.
freedom of expression can in some circumstances be
restricted in the greater public interest.
Graham, MP, conceded that:154

The Hon D

... , a stron g a rg um e nt ca n be ma de th a t th e publi c inte res t and
th e o bj e cti ves b e hind ne w secti o n 158 - na m e ly, in c reas in g
aw a re ness, re po rtin g, a nd de tec ti o n o f a buse o f childre n , and
g ivin g sy mb o li c ex press io n to th e se ri o usness w ith whi c h th e
Sta te treats child abu se, as a m ea ns o f pro tec tin g childr e n outw e ig h th e ri g ht o f ce rta in peopl e to fr ee dom o f e xpr ess ion .

The Attorney - General was

however drawn to

the

conclusion that:155
... , th e ava il a bl e ev id e n ce s ho ws th a t , eve n with th e intru sio n
into fr ee do m o f ex press io n , th e p rov isio n as drafte d docs no t
a pp ea r to ac hi eve th e mos t imp o rta nt o bj ec ti ves o f a
m a nd a to r y re po rtin g reg im e - th a t is, th e in c rease d de tection
a nd preve nti o n o f child a bu se .

152

ZPD ,

o 85, 17314 , 10 A ug ust 1993.

153 Ab ove n 152.
154 NZPD ,

o 85, 173 15, 10 Au g ust 1993.

155 Ab ove n 154.
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The

Attorney-General

concluded

the

that

new

section 15B in clause 4 of the Bill appears to breach
section 14 of the Bill of Rights Act and cannot be
justified under section 5 of that Act as a reasonable
in

limit

society.

democratic

and

free

a

Significantly, the Hon D Graham, MP, acknowledged that
the issues are "very finely balanced" and that
evidence presented to the select committee may go some
way towards establishing that all of the objectives of
a mandatory reporting regime could be met.
The application of section 5 of the Bill of
Rights Act in Parliament is interesting.
Appeal

has

indicated

that

the

The Court of

Attorney - General

is

likely to be concerned with section 5 in performing
his/her function under section 7 of the Bill of Rights
Act.156
utilised

Whether Parliament intended section 5 to be
in

this

way

is

unc l ear.

While

it

is

important and valuable for Parliament to consider the
merits of a mandatory reporting regime, to do so in
Technically at
the context of section 5 is curious.
least, limits in terms of sect i on 5 can only be
justified when "prescribed by l aw". 157 The inference
exists that section 5 was not intended to be used to
Si nce c l ause 4 of the
vet prospective legislation.
law,"
by
"presc r ibed
not
is
Bill
Amendment
consideration of whether its limit s are reasonable is
irrelevant.

156 Mini stry of Tran sport v Noori, Poli ce
157 See s 5 o f th e

I'

Curran (1992) 3

ZLR 260 , 271

cw Z ea land Bill of Ri g hts Ac t 1990.

.
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Even if enquiry into reasonablene ss is relevant
in the context of section 5 it is important to keep in
mind that, unlike the Canadian Charter of Rights and
Freedoms, upon which the New Zealand Bill of Rights
Act is based, the Bill of Rights Act is an ordinary
statute. Non-complian ce with sections 5 or 14 can not
legislation
enacting
from
Parliament
fetter
inconsistent with the Bi"ll of Rights. "The rights and
Part
in
entrenched and may
enactment, .. "158

freedoms

It

must

be

II
be

readily

constitution ally
overridden by an ordinary
are

not

accepted

that

a

mandatory

reporting provision is inconsistent with section 14 of
However, if
the New Zealand Bill o f Rights Act.
enacted and therefore necessarily "prescribed by law,"
mandatory reporting under a new section 15B will
prevail over the Bill of Rights. Section 5, by virtue
of section 4 of the Bill of Rights Act would be
It has been stated by the
rendered inapplicable .
Court of Appeal that:159
Se cti o n 4 o f th e New Z ea la nd Bill o f Ri g hts A ct lays do wn th e
bas ic rul e, neve r to be los t sig ht of, tha t in co ns iste nt
e na ctm e nts a r e to pr eva il ove r a n y pr ov is io n o f th e Bill o f
Rights Act as far as th e Co urts a rc co nce rn e d ...
Se cti o n 5, as to ju stifi abl e Ii mi ta t io ns o n th e ri g hts a nd
fr ee do ms co nta in e d in th e Bill o f Ri g hts A c t , is subj e ct to s4 .
So, if a n e nactm e nt is in co ns iste nt with a n y prov is ion o f the
Bill o f Ri g hts Act , th a t e nac tm e nt preva ils a nd th e Courts a re
no t co n ce rn e d with s5 .

158 A bove n 156, 276.
159 A bove n 156.
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Paul Rishworth consolidates the Court of Appeal's
comments by maintaining that even if "the statutory
limits are unreasonable the statute must apply none
the less because an inconsistent statute prevails over
the Bill of Rights (s4)".160 From a legal perspective
inconsistency between a mandatory reporting regime and
Once
the Bill of Rights would not be problematical.
enacted and therefore "prescribed by law" section 5
analysis is "immediately truncated". Section 5 aside,
consideration of the substantive merits or otherwise
Comments by
of a mandatory reporting regime is apt.
American researcher and author Deboraha Daro provide
a useful starting point. Daro states:161
The scope of future child abuse reporting laws will be shaped
by realities of what a child welfare system can accomplish and
the extent to which practitioners and policy makers are
comfortable erring on the side of either protecting family
privacy or protecting children.

2•

Disadvantages of mandatory reporting

One

of

the

strongest

arguments

against

the

mandatory reporting of child abuse is that it leads to
a dramatic increase in the number of unsubstantiated
reports and a resulting inefficient allocation of
resources.

Tessa Gibbons, in an essay appended to the

Mason Report, states:162
Mandatory reporting leads to a dramatic rise in the number of
child abuse reports, many of which are not substantiated.
Inevitably as there is an increase in the number of reports, the
work load of those investigating them also increases. But as it
has been established that many are not substantiated, much of
this work is a complete waste of time. This time could be
better used helping those children in need.
160 P Rishworth "Applying the New Zealand Bill of Rights Act 1990 to
Statutes: The Right to a Lawyer in Breath and Blood Alcohol Cases" (1991)
NZ Recent Law Review 337, 342.
161 D Daro Confronting Child Abuse: Research
Design (Free Press, cw York, 1988)201.

for Effective

Program

162 Above n 11, 205. Appendix 2, T Gibbons "Criminal Justice Essay"
Mandatory Reporting of Child Abuse. ls it a better option than Voluntary
Reporting, and if so, what form should it take? at 208. Gibbons provides an
excellent discussion on mandatory reporting.
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Urgent cases could become "lost in the mire". A
higher incidence of unsubstantia ted reports would lead
to a correspondin g increase of intrusion into families
The DSW scarcity of resources argument
lives.
mentioned above by the Mason Report is a problem of
very

real

proportions.

The

DSW

anticipates

the

introduction of compulsory reporting will necessitate
employing more social workers, the vast majority of
The Mason Report raised
whom would be unqualified.
concerns over the current standard of social workers
and the procedures adhered to within DSW in dealing
with child care and protection cases
Efficient and effective response to reports of
This requires an adequate

child abuse is imperative.
number

of

competent

and

qualif i ed

social

workers.

Designated reporters will also need training on what
The development of a feedback
and how to report.
system is

also

important.

Reporters

need specific

feedback as to results of their actions. Feedback as
to why a case was or was not substantiated may help
Any introduction of
the reporter in the future.
mandatory
preceded

reporting
by

would

comprehensiv e

therefore
training

need
and

to

be

resource

a
wi t hout
reporting
Mandatory
improvisatio n.
correspondin g injection of resources will be counter The cost of
productive to the intere s ts of c hil d r en.
a mandatory reporting regime wi ll be considerable .
The Hon D Graham, MP has stated: 1 63
beca use m a nd a to r y re po rtin g in creases th e ra te o f re po rtin g o f
un s ub sta nti a te d cases, th e re is co nsid era bl e do ubt wh e th e r
m a nd a to r y re po rtin g lea ds to th e id e ntifi ca ti o n o f mo re ac tu a l
Th e re is no ev id e nce th a t mand ato r y
v ictim s o f a bu se.
re po rtin g, b y itse lf , w ill pro mo te e ff ec ti ve inte r ve ntion tn
cases o f a bu se, o r preve nt furth e r a bu se o r injur y.

163 A bove n 154.
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The Minister's comment that mandatory reporting
cannot by itself promote effective intervention or
Mandatory reporting
prevent further abuse is apt.
highlights its targeted problem, it can not be
expected to single-hande dly resolve it. The basis for
claims that compulsory reporting will not lead to the
identificatio n of more actual victims of abuse are
also unclear. Daro suggests that in the United States
the percentage of substantiated cases is highest among
professional s required by law to report.164
A less convincing a r gument against mandatory
reporting is that child abusers may be discouraged
from seeking help for the abused child, or even
sending the child to school for fear that the abuse
Therapists at Lower Hutt' s
will be reported. 165
Anglican Social Services Family Centre, for example,
fear that compulsory reporting could force child
sexual and physical abuse problems underground.1 66
Gibbons acknowledges several flaws in this argument.
The
Firstly, it is not substantiated s tatistically .
number of parents prepared to risk the life or medical
well being of their child by not seeking advice is
Further, such a problem will
likely to be small.
still be prevalent in the present vo l untary r eporting
regime. Gibbons raises the converse possibility:1 67
... th a t so m e pa re nts m ay be re li eve d to have th e ir a buse o f
th e ir c hild o ut in th e o pe n - it may fo r ce th e m to face up to
th e o ff e n ce o f c hild a bu se whi c h ca n eas il y be de ni e d within
a fa mil y co ntex t.

Da ro sta tes re po rts co min g fr o m profess io na ls,
164 Ab ove n 16 1, 24.
a nd po! ice have th e hi g hes t ra te o f s ubstanti a tion
ff
sta
l
pa rti c ul a rl y me di ca
tes.
Sta
in th e United
165 Ab ove n 162 .
166 Ab ove n 150 .
167 Ab ove n 162, 209 .

58

3.

Advantages of mandatory reporting

requiring mandatory reporting , society is
making a strong philosoph ical point - that child abuse
The Mason
is not a private matter for the family.
Team stated:168
By

We believe that philosophicall y the community would not only
be registering its abhorrence of child abu se but would also be
registering a powerful statem e nt in support of children if it
were to adopt the principle of mandatory reporting.

Mandatory
to
commitmen t

reporting
the

emphasise s

protection

of

the
children

law's
and

recognise s that the community cares about child abuse,
and regards it as a serious issue. "The obligation to
bring to attention episodes of child abuse is an
affirmatio n of the fact that we, as a society, do not
accept that the abuse of a child is a private matter
for the family."16 9
Recognitio n is given to children as individua ls
in their own right. Mandatory reporting is more than
The law is, in effect, acknowled ging that
symbolic.
the safety of the child is paramount when abuse is
suspected .

The person with a discretion to report faces a
number of dilemmas when confronted with signs of child
abuse. Problems in identifyin g abuse give rise to the

suspicion versus certainty dilemma, which can manifest
itself in a reluctance to report because of a fear of
being wrong. Mandatory reporting does not necessari ly
alleviate this dilemma but it is a mechanism by which

people with more expertise in assessing and dealing
A
with possible cases of abuse can be involved.
"absolve
will
provision
notificati on
compulsor y
doctors and other professio nals of sole responsib ility
for taking appropria te action regarding a case of
abuse".170
168 Ab ove n 11 , 16 .
169 Abo ve n 162, 2 12.
170 Ab ove n 162, 214 .
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To some extent compulsory reporting removes the
onus on professionals to make a value judgement and
the temptation to deal with the matter themselves.
reporting

Mandatory

avoids

reporting

selective

by

Such professionals, under a
designated reporters.
are more likely to
voluntary reporting regime,
discriminate on a socio-economic basis when deciding
whether to report. Manatory reporting avoids the risk
of operating a two-tiered child welfare system, "one
systematically treated
are
children
poor
which
differently than most affluent children" 171
"A practical benefit of Mandatory Reporting Laws is
that

provision

a

such

removes

any

element

of

choice."172
To
reduced.

extent

some

Mandatory

the

power

reporting

is

also

protect

the

abusers

of

helps

reporter from pressures exerted by community or family
groups who may seek to influence his/her decision to
report.
A compulsory notification regime will facilitate
early referral to experts. The temptation to question
a child excessively or repeatedly to substantiate
abuse before reporting will be stressful for a child
and could reduce the quality of information given to
experts later on.173 Mandatory repor~ing coupled with
the necessary training of designated reporters will
hopefully avoid this. However it is conceivable that
a

potential

report,

may

reporter,
be

more

wary

of

inclined

the
to

legal

question

onus
a

to

child

excessively.
171 Above n 161, 22.
172 Above n 162, 213.
173 Ministry of Education "Prevent Child Abuse - Guidelines
Childhood Education Services" (Wellington) 19 .

for Early
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A

second

dilemma

facing

reporters

involves

The most common example given is
confidential ity.
that of a teacher who is told in confidence by a girl
A legal
that her father is sexually abusing her.
the
alleviates
abuse
the
report
obligation to
teacher's dilemma:174
Mandatory Reporting means that in these situations the child
and teacher arc protected. The teacher is relieved of the
major ethical dilemma of whether or not to tell and the child
receives expert advice as well as relief from abuse.

mandatory requirement to report can also
alleviate tension between the reporter and the child's
of
fearful
example,
for
A teacher
family.
repercussion s, can point to his/her legal obligation
working
a
maintain
to
need
The
report.
to
The

relationship between a teacher and parents will be
enhanced if parents see the reporter as protecting
him/herself from liability.
While the number of unsubstantia ted cases of
reported abuse increases with mandatory reporting, so
The
too will the number of substantiated cases.

publicity surrounding the enactment of a compulsory
notification provision will also facilitate public
awareness of the problem of child abuse.175
4.

Conclusion of advantages and disadvantages of mandatory
reporting

The proposed amendment of section 15 of the 1989
Act above reflects the writers preference for a
designated
for
provision
reporting
mandatory
professional s. As the Hon D Graham, MP, has stated in
Parliament, the issues concerning mandatory reporting
are "very finely balanced".176
174 Above n 162, 211.
175 The Department of Social Welfare recognises in its 1993 Annual Report
that the increase in the number of notifications of child abuse was affected
by the processing of several high profile multiple abuse cases. The publicity
surrounding these reports heightened public awareness of the problem of
child abuse.
176 Above n 154.
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The

15B

section

new

the

suggests

Minister

contained in clause 4 of the Amendment Bill "does not
appear to achieve the most important objectives of a
mandatory reporting regime - that is the increased
It is
detection and prevention of child abuse" . 177
submitted that whether the objectives of mandatory
reporting can be attained will rest significantly on
how realistically we set those objectives. The basis
for the Minister's claim that there is doubt mandatory
reporting will lead to "the identification of more
actual victims of abuse" is unclear.
Minister's

expectations,

realistically be

Contrary to the

mandatory reporting cannot

expected,

"by itself",

to

promote

Effective
effective intervention in cases of abuse.
intervention is as much to do with the provision of
quality service by the DSW and the commitment of the
family group to ensure the child's protection.
Mandatory reporting accords recognition that the
Gibbons
interests of children should be paramount.
states:

aptly

possible to protect them".178
consider

the

the

"Children deserve

laws

It is now necessary to
in

involved

issues

strongest

formulating

a

mandatory reporting provision.
5.

What should be reported?

The

proposed

writer's

amendment

requires

professionals listed in subsection (2) to report abuse
which they believe on reasonable grounds has occurred.
Social Workers and members of the PoJice are required
under

subsection

(3)

to

report

believe on reasonable grounds
occur.
177 Above n 154.
178 Above n 162, 215.

has,

abuse
or is

which

they

likely to
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The threshold of abuse is defined in subsection
Compulsor y notificati on of harm as defined in
( 1).
subsection (1) is in line with the Mason Team's
Section 15(B) contained in clause 4
recommend ation.
of

designate d

all

requires

currently

Bill

Amendment

the

before

report

to

reporters

Parliamen t

which they believe on reasonabl e arounds has,
likely to occur. Significa ntly the threshold of
is high, limited to abuse "that has caused,
likely to cause, serious harm" to a child or

abuse
or is
abuse
or

is

young

person.
It

submitted

is

reasonabl e

requiring

an

that

standard,

objective

desirable .

is

grounds,

Designate d professio nals listed in subsection s (2) and
(3) above can be expected to possess some expertise in
identifyin g abuse and therefore requiring reasonabl e
An objective standard would also
temper the expected rise in unsubstan tiated reports.
Further the enforceme nt provision in section 15 ( 4)

grounds is sensible.

above

would

be

almost

a

if

unworkabl e

subjectiv e

criterion were set.
different iation
the
between
amendment ,
The

in

the

writer's

professio nals

proposed

listed

in

subsection (2) and social workers and members of the
Requiring
Police in subsection (3) should be noted.
the former group to only report harm which has
occurred

reduces

the

likelihood

of

speculativ e

reporting by those reporters listed in subsection (2).
Social workers and members of the Police deal
frequently with cases of child abuse and should be
expected

to

possess

particula r

expertise

in

identifyin g harm which is likely to occur. They will
usually have access to more informatio n from the
investiga tive process and therefore be more able to

assess the risk of future harm to a child or young

person.

63

Requiring designated reporters to report abuse or
harm as defined in section 15 above will, it is
accepted, yield a higher number of unsubstantiated
reports and will necessitate increased incidence of
Conversely by
intervention into family privacy.
requiring

reporters

only

to

report

abuse

that

has

caused, or is likely to cause, serious harm we accept
that children who suffer less than serious injury may
Once again it comes down to
never come to notice.
whether the

law is prepared to

err on the side of

protecting children or respecting family privacy. For
reasons already mentioned in this paper, with regard
to the discussion of section 13 in Part IV, it is
submitted that the threshold of "serious harm" is too
Again the legislature's tendency to show
high.
loyalty to family privacy comprises the best interests
of children. The "serious harm" criteria is rigid and
out

rules

a

whole

range

deleterious to children.

of

conduct

which

is

Further, the Amendment Bill

fails to define what amounts to serious harm.
6•

Who shout d be required to report ?

The designated person's required to report in the
writers proposed amendment are generally in line with
those advocated by the Mason Team.179 Requiring all
The
citizens to report has been strongly resisted.
designated persons are seen to have ready access to
children and some expertise in identifying child
An important corollary to mandatory reporting
is recognition that persons required to report receive

abuse.

extensive education.
net

Significantly, the 1993 Amendment Bill casts the
than
wider
much
reporters
designated
of

recommended by the Mason Report.
179 Abov e n 11 , 192 .

Membership of the
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designated group in the new section 15B, contained in
clause 4 of the Bill, is not without its controversy.
Reporting would be mandatory for members of the
Police, DSW social workers, medical professionals such
as doctors, registered nurses, school dental nurses,
and registered psychologists, teaching professionals,
including child-care workers, probation officers,
people working in approved alternative care services,
and barristers and solicitors.

Ill

•

The Privacy Commissioner, Mr
reporting
mandatory
recommended

Bruce Slane,

has

not

be

should

introduced principally on the ground that it "could
the nat u re of a number of
fundamentally alte r
the
limiting
thereby
relationships
confidential
persons to whom a person being abused, or indeed an
abuser, might turn for assistance".180 The Mason Team
acknowledged "that there is a need to carefully
balance the wellbeing of the child against the
understandable wish of some profes s ional people to
confidentiality

maintain

patients/clients."1 81
the
Nevertheless
mandatory
health

reporting

and

mandatory

sense182

reporting

other

and that
as

their

of

suggests
to

he l p f u l

be

wou l d

trust

Team

Mason

professionals

professional

the

and

teachers,

groups

such groups

"registe ri ng

a

that
in

a

support
powerful

statement in suppo r t of c hildren". 1 83
180 In a n eight - page sta te me nt re lease d on 18 A ug ust 1993. Sec "Aband o n
abu se re portin g pla n, urges co mmi ss io ne r "Th e Evenin g Post , We llin gto n , Ne w
Z ea la nd , 20 Au g ust 1993, 2.
181 Ab ove n 149.
182 Ab ove n 149.
183 Ab ove n 149.
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Notwithstanding

Mason

the

comments,

Team's

support for the proposed mandatory reporting regime
Opposing
among designated professionals is divided.
views within professio n s highlight the dilemmas
professionals

face

mandatory

of

issue

the

on

reporting. A doctor's group, Doctors for Sexual Abuse
Care, strongly supports mandatory reporting but the
Doctors for Sexual
College of Nurses does not. 184
Abuse Care believe mandatory reporting demonstrates
the value society places on its children and would
also make it easier for doctors to report a case.185
College of Nurses president Jenny
However,
Carryer

reported

is

mandatory

reporting

environment

required

to

have

would
before

fear

expressed

destroy
he l p

the

was

that

trusting

sought

and

therefore increase the amount of hidden abuse.186
The Post-Primary Teachers Association ( "PPTA")
voted in August 1993 against mandatory reporting. The
have previously support ed
reported to
PPTA is
In
mandatory reporting for teachers since 1985 .187
contrast, Te Huarahi, the Maori section of the
secondary teachers union, did no t support the remit
A
opposing mandatory reporting of ch i ld abuse. 188
Maori

delegate

at

the

Pos t- Pr i mary

Teachers

Association annual conference is reported to have
stated child abuse was "rampant bu t closeted" in Maori
families.189
184 Ab ove n 180.
185 Ab ove n 180.
186 Ab ove n 180 .
187 See "T ea ch e rs reve rse pos1ll o n o n re po rtin g c hild a buse "Th e E venin g

Pos t , We llin gto n , Ne w Z ea la nd , 26 A ug ust 1993,3.

188 See "C hild a buse c lose te d , says M ao ri de lga te" Th e Dominion , We llin g ton ,
Ne w Z ea la nd , 26 Au g ust 1993.
189 A bove n 188 .
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(a)

Doctors

Concerns

expressed

by

the

Privacy

Commissioner, Mr Bruce Slane, with regard to
the effect of mandatory reporting upon
confidential relationships are particularly
relevant to doctors and lawyers.
Mr Slane
suggests that compulsory notification of
abuse would ma k e a significant inroad into
the Privacy Act 1993 principle190 that an
agency which held information obtained for
one purpose should not use that information
for any other purpose. 191
The importance
the

legislat u re

attaches

to

medical

confidentiality in New Zealand is also found
in sections 32 and 33 of the Evidence
Amendment

Act

(No.

2)

1980.

These

provisions afford statutory privilege to any
"protected communication" made by a patient
to

a

registered medica l

"protected

communication"

practitioner.
is

defined

A
in

section

it
Significantly
is
32(3).
restricted to informat i on the patient tells
the
doctor,
and
does
not
encompass
information which the doctor discovers from
a physical examination . 192

190 Principle 10 o f th e Pri vacy A ct 1993.
o te th a t th e Priv acy Act
prin c ipl es a ppl y to "age nc ies" wh o ho ld pe rso na l info rm a ti o n . Al so no te that
th e re is no a bso lute ba n o n th e ava il a bilit y o f pe rso na l inf o rm a ti o n to third
pa rti es. Pri vacy is no t a n a bso lute ri g ht. Withh o ldin g inform a tion ca n be
o utw e ig he d b y co ns id era ti o ns w hi ch ma ke it des ira bl e in th e publi c inte res t
th a t th e inf o rm ati o n be ma d e ava il a bl e. F o r exa mpl e, to e nfor ce th e la w ; a nd
di sc los ure ne cessa r y to preve nt o r lesse n a se ri o us immin e nt threat to th e lif e
o r hea lth o f th e indi vidu a l co nce rn e d o r a no th e r indi vidu a l.
19 1 Ab ove n 180 .

192 Pal/in v Departm ent

of Soc ial We lfare [1 983 ]

ZLR 266,2 71.
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privilege

Professio nal

will

rarely

attach to a doctor reporting child abuse.193
It is the child who is the patient, not the
Further protected communica tion
parent.
11

II

as defined in s ection 32(3) will not extend
to what a doctor may observe in the course
The introducti on of
of an examinatio n.
neverthel ess
will
reporting
mandatory
provide a clear case for disclosur e without
patient consent in rare situation s where
privilege would apply between doctor and
patient.

It

is

submitted

that

the

importanc e to society of maintainin g the
confident ial relationsh ip between doctor's
and patients, in these rare situation s, is
outweighe d by t he importanc e of protecting
children.
( b) La wyers

The

inclusion

of

barrister s

and

solicitors in c l ause 4 of the Amendment Bill
Inclusion of lawyers in the
is surprising .
1986 Bill was strongly objected to by the
Law Society in its submission s to the Select
Committee at that time.194 In the light of
the fact that the Mason Team did not propose
barrister s and solicitors be required to
report, one wonders what motive the Minister
of Social Welfare, the Hon J
has for their i nclusio n .

Shipley, MP,

193 Ab ove n 174.
194 See "C hildre n Youn g Pe rso ns a nd Th e ir Fa mili es A ct" La wTalk,
Ne wsle tter o f th e New Z ea la nd Law Soc ie t y, 3 M ay 1993, 1.
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Mc Gechan describes the lawyer-client
privilege in the following terms:195
A client cannot be compelled and a legal advisor will
not be allowed, either during or after the termination
of his employment as a legal advisor, without bis
client's consent, to disclose oral or documentary
corn m unications:
(a)
(b)
(c)

4

Between the client (or his agent) and the client's
professional legal advisers.
Between the client's professional legal advisers
and third parties if made for the purpose of
pending or contemplated litigation.
Between the client or his agent and third
parties, if made for the purpose of obtaining
information to be submitted to the client's
professional legal advisers for the purpose of
obtaining advice upon pending or contemplated
litigation.

Significantly subclause (4) of clause
exempts a barrister or solicitor from

reporting a belief held on reasonable
grounds that a child has been, or is likely
to be abused, where that belief arises by
reason of that barrister or solicitor acting
in a professional capacity for any person
who is Charged with an offence against the child or
young person; or
A party to any application under (b)
This Part of this Act; or
(i)
The Guardianship Act 1968; or
(ii)
(iii) The Guardianship Amendment Act 1991."

"(a)

195 R A McGechan Principles of the Law of Evidence
Wellington, 1984) 263.

(7 ed, Butterworths,
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Therefore clause 4 abrogates the lawyer
- client privilege in child abuse cases but
requirements
reporting
from
exempts
statements made to a barrister or solicitor
in confidence for the purposes of obtaining
legal advice by someone who is or who may
become the criminally accused or is a party
to any application under subclause 4 ( b).
Clause 4 attempts to balance the competing
interests involved in the privilege with a
social policy to protect children and combat
The potential scope for
child abuse.
lawyers having to breach client co n fidences
is reduced considerably by subclause 4(b) of
clause 4.
Twenty-two states i n the United States
have mandatory report i ng systems applicable
Of those, eighteen have
to lawyers. 19 6
that

statutes

include

lawyers

genera l ly

through language that, for example, imposes
the duty on "any perso n" . Only four states
statutes

have

lawyers

as

reporting.

a

that
group

specifically
subject

to

mention
mandatory

Robert Mosteller warns:197

... leg isla tures sho uld avo id too qui c kl y dec idin g th a t
lawye rs, beca use th ey may be p ro piti o usly situ a te d ,
sho uld be req uire d ... to re po rt w hat th ey kn o w a nd
wh a t th ey s us pec t a bo ut th e ir cli e nts.

196 R P M os te ll e r "C hild A bu se re po rtin g laws
co nfid e nces" (1992) 42 Duk e Law Jo urn a l 203, 217.
197 A bove n 196,277.

a nd

a tto rn ey -cli e nt
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The protection of children from abuse
would be rendered only the most minor aid by
the inclusion of lawyers under a mandatory
Lawyers are not on the
reporting regime.
frontline in dealing with children and "are
rarely the first to learn of abuse" .198 The
"net loss of information occasioned by the
privilege is relatively minimal as it is the
privilege's very promise of confidential ity
that encourages the initial candid and
damaging revelation".1 99
In contrast to the doctor/patie nt
disclosure of abuse in
privilege,

the

lawyer/clien t privilege will often come from
a parent rather than a child and will most
Notwithstand ing
likely be "communicate d".
the qualification contained in subclause (4)
of clause 4, the potential for compromising
professional

neutrality

is

greater.

As

acknowledged by the New Zealand Law Society,
removal of legal privilege is unlikely to
result in any increase of reports.200 It is
submitted that the inclusion of barristers
and solicitors in clause 4 of the proposed
amendment to the 1989 Act is not desirable.
( c)

Psychologists and Probation OfJicers

It

is

submitted

that

registered

psychologist s (subclause l(f) of clause 4)
should not be subject to a mandatory
reporting provision.
198 Above n 197.
199 Above n 197 .
200 Above n 194.
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registe red
a
to
Commu nication s
psycho logist are protec ted under section s 32
and 33 of the Eviden ce Amendm ent Act (No 2)
1980. As with lawyer s, disclos ure of abuse

be
to
likely
is
psycho logist
a
to
Many psycho logists , as with
commu nicated .
probat ion office rs ( subclau se j of clause
4), do not have the day to day access to

childre n that charac terises profes sions such
as teachin g or nursing . Neithe r group it is
submit ted, should at this stage be include d
under a mandat ory reporti ng regime .
( d) Early Childhood Centre Employees

It is submit ted the group listed in
subclau se 1 ( g) of clause 4 that is "Any
person employ ed to care for childre n in an
is too wide.
early childho od centre ...
II

This group should be limited to qualif ied
staff workin g in an early childho od centre .
Most child care centres for exampl e will
have a ratio of qualifi ed to unqual ified

unqual ified staff will be
underta king field based trainin g toward s an
Bearin g in
early childho od qualif ication .
Some

staff.

mind

that

expecte d

people
to

require d

have

some

report

are

expert ise

in

to

identif ying child abuse, it is submit ted
compul sory notific ation should be limited to
qualif ied employ ees in an early childho od
centre .
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( e) Home-based care I "care-arrangers"

The inclusion of people employed in
home-based care and "care arrangers" within
the meaning of section 308 of the Education
Act 1989 in subclause l(h) of clause 4 is
these people will

Again

supported.

have

daily access to children and would possess
some expertise in identifying child abuse.
Their

inclusion

safeguards

provides

for

children who are educated or cared for in
their own homes and who would not have
exposure to other professionals such as
teachers in an early childhood centre.
( f)

Social Services

Subclause l(k) of clause 4 includes
people employed in any Child and Family
Support

Service,

Cultural

Social

Service

Social

Iwi

or

Service,

/

Community

Service, or in any home registered under the
Disabled Persons Community Welfare Act 1975,
as

mandatory

reporters.

It

is

submitted

these groups should continue to be subject
People
to a voluntary reporting regime.
employed

by

these

groups

will

include

counsellor's dealing themselves with cases
of abuse. Often the purpose of a mandatory,
reporting provision - to identify abuse and
provide resources for its treatment, will be
adequately dealt with by the agencies listed
in subclause

(1)

(k)

without the need to

report the matter to DSW.
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A

reporting

mandatory

regime

may

between
relationsh ip
the
compromis e
counsello rs and their clients unnecessa rily.
as
such
professio nals
health
Further,
doctors and nurses will often work alongside

the groups listed in subclause l(k) and will
therefore have access to the people they
Thus, any need for a mandatory
deal with.
reporting provision with regard to people
dealt with by the groups listed in subclause
l(k) will already be catered for.

7 •

Enforcement

Both

Gibbons

and

Mason

the

Team

advocate

a

sanction for failure to report abuse which reflects
While the
the serious nature of the obligation .
precise nature of this sanction is left for Parliamen t
to determine , it seems that a criminal sanction is
preferred: 201
Thus it appears that a parallel criminal sanction would be
both a symbol of the seriousness with which the crime is
viewed and a desire to see the proper ob ervance of the law.

Significa ntly the new section 15B contained in
clause 4 of the Amendment Bill does not include an
The use of criminal sanction
enforceme nt provision .
client
confident ial
of
reporting
enforce
to
informatio n, like mandatory reporting itself, is a
contentiou s

issue.

"It

is

a

small

part

of

the

increasing overall regulation of our society and
particula rly a growing tendency to use the criminal
law in attempting to solve every difficult social
problem".2 02
201 Above n 162, 219.
202 Above n 196, 276.
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In the United States , where manda tory repor ting
is requir ed in all states , only about half includ e
penal ties for not repor ting and even fewer have the
Given the
capac ity to enforc e these penal ties. 2 0 3
inhere nt diffic ulty in identi fying child abuse, stric t
The inclus ion of a
liabi lity seems inapp ropria te.

propo sed
in the write r's
requir ement
amend ment above (secti on 15(4)) is an attem pt to bring
to crimin al accou nt only those design ated repor ters
who clearl y flout their l egal respo nsibil ity.

mens

C

rea

S ection 16

Sectio n 16 afford s prote ction to people repor ting
ill - treatm ent or negle ct of childr en or young person s,
provid ed the repor t is made in good faith. Prote ction
is provid ed again st civil, crimin al, and discip linary
proce eding s. Clause 5 of the Amend ment Bill overco mes

a doubt that has arisen regard ing the scope of the
existi ng provis ion. Clause 5 amends sectio n 16 of the
1989 Act by insert ing, after the word "supp ly", the
words , "or the manne r of the disclo sure or supply ".
The amend ment is neces sary becau se of a High Court
decisi on in McA rthur v Me d ical Council of New Ze aland (No 2) . 204

Greig J held that sectio n 16 did no t prote ct a person
in
from profe ssiona l discip linary action where ,
repor ting suspe cted child abuse, the person does not
comply with the proced u ral r equire ments of the
profe ssiona l body conce rned. I n McArthu r the appel lant

had a duty to inform co ll eagues of h i s belief that a
crime had been comm itted, before repor ting that belie f
to the police .
203 A bove n 16 1, 19 .
11
20 4 McA rthur v Me di cal Counci l of New Zea lan d (No 2) U nrc po rle d ,
87.
/
239
M
y,
istr
Reg
n
lo
g
O clO ber 1990, Hi g h Co urt , Wcllin
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Greig J consid ered the purpos e of section 16 was
not to protec t people from punishm ent if they failed
to disclos e the matter compla ined of to other people
where their code of profes sional conduc t require s it.
It is submit ted, in suppor t of the propos ed
clause

5,

that

discrep ancy

it

is

created by

necess ary

the

decisio n

to

in

remedy

McArthur

the

by

includ ing within the scope of protec tion the manner in
which the report of child abuse was made.
In the United States the norm is to grant
immuni ty from civil and crimin al liabil ity to person s
reporti ng situati ons which they believ e place a child
It is almost imposs ible to sue if
at risk of injury .

Section 16 goes a
the report er acts in good faith.
step furthe r by incorp orating the standa rd of good
The use of an object ive criter ia in section
faith.
15, requiri ng reason able belief , will enhanc e the need
for section 16.
Daro sugges ts a negativ e aspect of compre hensive
protec tion of report ers in the United States may be to
encoura ge reporti ng of situati ons that repres ent
questio nable parent al practic es rather than actual or

potent ial ill-tre atmen t or neglec t.205
Section 16 does not deal with civil liabili ty for
failure s to report . It has been sugges ted that in the
law suits may be
risk of
the
United States ,
encour aging profes sionals to report remote risk
The writer does not anticip ate this
situati ons. 206

problem in New Zealand . Limitin g reporti ng in section
15(2) of the writer 's propos ed amendm ent above, to
harm which has occurre d avoids the profes sionals
require d to report having to assess remote risk
situati ons.
205 Above n 161, 20.
206 Above n 203.
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VI

THE POST REPORTING PHASE

A

Recomm ended Legislat ive Amendm ent

17.

Inves tigati on of repor t of ill-tre atmen t or
negle ct of child or young person - (1) Where any
Socia l Worke r or membe r of the Police receiv es a
repor t pursu ant to sectio n 15 of this Act
relati ng to a child or young person , that Socia l
Worke r or membe r of the Police shall, as soon as
practi cable after receiv ing the repor t (i)

Inform a Care and Prote ction Resou rce Panel;
and

(ii) In consu ltatio n with a Care and Prote ction
Resou rce Panel , under take or arrang e for the
under taking of such inves tigati on as may be
neces sary or desira ble into the matte rs
contai ned in the repor t.
Sectio ns 17(2), 18(1) and (2) - for the purpo ses
of these subse ctions any refere nce to "Socia l Worke r"
shall be amend ed by insert ing, after the word "Socia l
Worke r," the words , "with the agreem ent of a Care and
Prote ction Resou rce Panel ".
B

Comm ent

Mason Review highli ghted sever al proble m
areas in the post repor ting proce ss under the 1989
Act. Manda tory repor ting, or indeed repor ting per se
It is
merely highli ghts its target ed proble m.
The

submi tted manda tory repor ting must be compl emente d by
exper tise.
people with
from
input
co-ord inated
Adher ence by some socia l worke rs to the minim al
interv ention and family autono my princ iples at the
inves tigati ve and referr al stage can dange rously
commu nity and
of
range
adequ ate
compr omise an
profe ssiona l persp ective s being consid ered in the post
repor ting phase .

77
investig ation of
Subsecti on ( 1) places a
reports of child abuse.
statutor y duty on social workers and members of the
Police to consult with a Care and Protecti on Resource
17

Section

deals

with

the

Section 17(2)
Panel after receivin g a notifica tion.
and section 15(1) provide that where any social worker
or member of the Police believes that a child or young
person is in need of care or protecti on, that social
worker or member of the Police shall report the matter

Protecti on Co - ordinato r, who shall
convene a family group conferen ce.
There are three principa l areas of concern with
regard to social work practice under sections 17 and

to

a

Care

and

First, the statutor y duty of social workers to
consult with Care and Protecti on Resource Panels is
In 1990 the Commiss ioner f or
not always adhered to.
Children found that the percenta ge of notifica tions
18.

referred for consulta tion was 61 per cent in the first
half of the year, and only 57 per cent in the second
half.207 Non-com pliance with section 17(1) continue s
The discrepa ncy between the
to be a major problem .
total number of notifica tions and the number of
with Care and
social workers
by
consulta tions
Protecti on Resource Panels in the past two years is
In 199 2 , of 24,243 notifica tions20 8
cause for alarm.
only 9,529 consulta tions took place.20 9

207 Ab ove n 74 .
208 A bove n 147; th e to ta l num be r o f no tifi ca ti o ns was 24 ,86 1 in 1992 a nd
28,756 in 1993 . Thi s numb e r in clud es CP 13 no tifi ca ti o ns (P a re nt o r ca reg ive r
res pite) a nd C POl -CP05 no tifi ca ti o ns (Lh e c a rc Lh c re po rts Lh a l a c hild has
bee n o r is lik e ly to b e ha rm e d , ill - trea te d , ab use d , neg lec te d o r d e pri ve d) .
Th e soc ia l wo rk e rs sta tuto r y dul y Lo co ns ult R eso ur ce Pa ne ls re la tes o nl y to
CPOl - CP0 5 no tifi ca ti o ns.
209 Ab ove n 147.
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for the year ended June, only 14,542
consul tantion s resulte d from 27,950 notific ations of
child abuse.2 10 The DSW itself acknow ledges that the
"varian ce is due to some non-co mplian ce by social
In 1993,

worker s and in part to record ing practic es".21 1
The second problem relates to the high thresh old
being set in the number of cases referre d on to the
Some cases never
Care and Protec tion Co-ord inators .
The Mason Team
receive the attenti on they require .
stated: 212

In one regional office we noted that 190 complaint s of alleged

sexual abuse had been recorded during a specified period. Of
those 190 cases, only 2 were referred to the Co-ordina tor.

From a sample of 30 files the Mason Team found
that 30 per cent of the cases not referre d to a Coordina tor disclos ed a likelih ood of the need for care
or protec tion. The Mason Report conclud ed:213
The irresistabl e conclusio n that we draw is that some social
workers do not know what is meant by the term "ca re or
protection " or that they are using the "minimum interventi on"
principle as justificati on for subvertin g the principles of the
Act.

The third and related concern is the number of
"inform al meetin gs" conduc ted by social worker s as
oppose d to passin g cases on to FGCS.2 14.
210 Above n 147.
211 Above n 147, where a sibling group is the subject of a notificati on, the
notificatio n is entered for each child while the Panel consultati on is in some
cases recorded as only one consultati on.
212 Above n 11, 41.
213 Above n 11, 43.

214 Above n 212.

79

We have been told that in several regions family or whanau
meetings have been held instead of FGCs. One commentat or
has suggested that the DSW is side-steppi ng the legal process
and in a more cynical vein has suggested that this is aimed al
avoiding the cost of funding the FGCs.

The Mason Team attribut ed part of the problem
over Family /Whanau meeting s and/or agreemen ts21:> to
the DSW's circular memorand um 1991/172 which states:
agreements can be established for those
Family / whanau
family / whanau whose children and young people may fall
within the scope of section 14 of the Children, Young Person [s]
and Their Families Act 1989.

family/w hanau agreeme nts as an
alternat ive to family group conferen ces in respect of
cases falling within the ambit of section 14 directly
The

use

of

breaches section 18.
Paterson and Harvey21 6 suggest that informa l
meetings are favoured by many social work teams rather
than FGCs because they are less intrusiv e. The weight

attribut ed to the minimal interven tion princip le again
may dangero usly tip the scales in favour of family
Informa lity will often not be in the
autonomy .
interest s of children who are in need of care or
be
to
tend
meetings
Informa l
protecti on.

characte rised in terms of fewer particip ants and the
venue is likely to be the home of the family. 216a
Existing power inequal ity within the family is likely
to override the child's interest .

215 A Family / Whanau Agreement i~ a voluntary contract between the child's
Family / Whanau and the NZCYP Service for the provision of services to meet
the care of protection needs of a child or young person. The agreement is
entered for a three month period and is renewable.
216 Above n 144.
216a FGCs are held at neutral venue 's where all Family members feel
comfortable . This may be a ZCYPS office if appropriate or a marae.
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Holding informa l meetings when the "in need of
care or protecti on" criteria is met is a case of
policy overridi ng the law. The Mason Team agreed with
the Commiss ioner for Children that:217

... if a meeting with the family is required lo resolve issues
about care and protection, a Family Group Conference should
be convened by those people employed and qualified to do so.

Requirin g the agreeme nt of a Care and Protecti on
Resource Panel under the writer's proposed amendme nts
to sections 1 7 ( 2), 18 ( 1) and ( 2) puts the social
workers duty to consult in even stronger language .

Consult ation will be imperati ve for future action. It
also enables Resource Panels to monitor the screenin g
of social worker's definiti on of "in need of care or
an
provide
can
Panels
Resource
protecti on".
independ ent perspec tive, their agreeme nt providin g a
of
number
the
in mind
bearing
net",
"safety

unquali fied social workers employed by the DSW.
Compreh ensive training may mean this requirem ent could
DSW guidelin es set a
be done away with in time.
precede nt for requirin g Resource Panel agreeme nt with
regard to the exclusio n of persons from FGCs.218
The 1989 Act is clear, if a child is in need of

FGC should be convened .
protecti on a
What is required
Legisla tive change is unneces sary.
If informa l meetings are
is adherenc e to the Act.
going to be set up the enhanced role of Resource
some
is
there
ensure
least
at
will
Panels
care

or

commun ity/profe ssional input. The irony is that more
involvem ent by Resource Panels at this point may
strength en the case for some cases to be dealt with
Panels
Resource
FGC.
a
by
than
otherwis e
particip ation at this stage will hopeful ly ensure
complian ce to the duty to convene a conferen ce.

217 Above n 11, 42.
218 Above n 42, 27.
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Significantly clause 6 of the Amendment Bill
currently before Parliament amends section 17 of the
1989 Act by repealing subsection (1) and substituting
a new subsection (1). The effect of the amendment is
to provide that consultation by social workers
Resource Panels can take place during, rather
before the investigation of a suspected case of
abuse. The purpose of this amendment may be to
up the investigative time frame.
will
amendment
this
submitted

with
than
child

speed
Nevertheless it is
impede

quality

Keeping in mind the standard of social
worker training and qualifications highlighted by the
Mason Report, the input of Resource Panels from the
investigation.

start of an investigation is important. In effect the
amendment is a "watering down" of the social workers
duty to consult Resource Panels under section 17. It
is submitted clause 6 gives effect to a reduction in
the role of Care and Protection Resource Panels.
C

Section 19

1

Recommended legislative amendment

19.

Referral of care or protection cases to Care and
Protection Co-ordinator by other persons or by
Court-

(1)

Where (a) After inquiry, any body or organisation
(including a Government department or other
agency of the Crown, or a local authority)
concerned with the welfare of children and
young persons; or
(b) In any proceedings, any Court believes that any child or young person is
in need of care or protection, that body,
organisation, or Court may refer the matter
to a Care and Protection Co-ordinator,
for
in writing,
together with reasons
believing that child or young person is in
need of care or protection.
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2

Comment

Section 19 relates to the referral of care and
protecti on cases to a Care and Protecti on Co-ordi nator
by courts and persons other than social workers or
members of the Police. The amendme nt to section 19(1)
(b) is an attempt to speed up the investig ative time

frame between co-ordin ators receivin g a referral and
acceptin g it. Clause 7 of the Children , Young Persons
and Their Families Amendme nt Bill is cast in similar
terms.
D

Section 22

1

R ecommende d legis lati ve am endment

22.

Persons

entitled

to

attend

family

group

conferen ce -

Subject to subsecti on (2) of this section,
the followin g persons are entitled to attend a
family group conferen ce convened under this Part
(1)

of this Act:
[The child or young person]
(a)
(b)(i) [A parent or guardian of, or a person
having the care of, that child or young
person)
(ii)[A member of the family, whanau, or family
group of the child or young person).
[The Care and Protecti on Co - ordinat or).
(c)
[Where the conferen ce has been convened on
(d)
the basis of a report under section 18(1) of
this Act, a Social Worker or member of the
Police J •
(e) Where the conferen ce has been convened on
the basis of a referral of a matter
under section 19(1) (a) of this Act by
a
organis ation,
or
body
any
or
body
that
of
represe ntative
organisa tion:
[Where the conferen ce has been convened or
(f)
reconven ed for the purposes of section
145 of this Act, a represe ntative of
the person who has the care of that
child or young person).
[Any person appointe d as agent for the High
(g)
t he
of
9
section
under
Court
Guardia nship Act 1968].
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(h)
( i)

(j)
(2)

Any barrister or solicitor or lay advocate
representing the child or young person:
that
at
attendance
whose
person
Any
conference is in accordance with the
wishes of the family, whanau, or family
group of the child or young person as
expressed in section 21 of this Act:
A member of a Care and Protection Resource
Panel.

paragraph (c) to (f) or
paragraph (h) or paragraph (j) of subsection (1)
of this section applies is entitled to be present

No

person

whom

to

during any discussions held among the ~embers of
the family, whanau, or family group of the child
or young person in respect of whom the conference
is held, unless those members request any such

(3)

person to be present.
The family group conference comprises the persons
The
listed in subsection (1) of this section.
recommendations and plans of the
decisions,
conference

must

be

agreed

by

to

all

entitled

members.

23.

[Amend subsection (2) of section 23 by deleting
the words "including a member of a Care and
Protection Resource Panel".]

2

Comment

The terminology of
least,

gives

rise

section 22,
to

several

technically at

ambiguities with

regard to defining the membership and functions
With regard to who has
of the FGC.219
responsibility for decision making, section 22 is
Section 22 differentiates between two
unclear.
Section 22(1)
groups entitled to attend a FGC.
lists a "wider" group of people who are entitled
Section 22(2) prescribes a more
to attend.
defined family group whose function is to discuss
and deliberate amongst themselves.
219 Sec generally Tapp et al, above n 15 , 182; D Geddis, below n 220.
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essen tial quest ion is wheth er a FGC is
The
cons titute d by the wider or narro wer group .
conce rn of some comm entato rs is that the famil y group
can enjoy a decis ion makin g mono poly, depen ding on the
The

way secti on 22 is inter prete d:220

If it is the family group who make the decision s and formula te
the plans then they are also the only group who determ ine if
abuse has even occurre d in the first place.

While it is part of the famil y/wha nau's brief to
decid e wheth er a care or prote ction issue exist s, it
must be noted that prior inves tigat ion and asses smen t
by socia l worke rs will have alrea dy ident ified that
in need of care or prote ction .
the child is
not
has
abuse
that
deter mina tion
Famil y/wha nau
The New
occur red is not full and final .
Child ren and Young Perso ns Servi ce state :221

Zeala nd

The whanau or family group may well disagre e that there is
a care or protect ion issue. Such disagre ement is not a decision
by the family group confere nce. It is more likely than not that
an inabilit y of the whanau or family group to accept that
there is a care or protect ion issue will result in the family
group confere nce not agreein g on an outcom e and the matter
then being referred to the Family Court.

Howe ver the abili ty of the famil y group to
perfo rm the funct ions of the FGC, witho ut suffi cient
input of infor matio n and advic e, can place the
of
posit ion
a
in
child ren
of
inter ests
vulne rabil ity.2 22

Instead of the family being an integral part of the process ,
they are able to come to decision in isolatio n without the
beneift of the persona l input of relevan t people.

nce" (1993)
220 D Geddis "A critical analysis of the Family Group Confere
FLB 141.
7; this article
221 ZCYPS "Critica l analysis of FGC: "a respons e" (1993) FLJ
220.
n
was written in respons e to the paper by D Geddis, Above
222 Above n 220, 142.
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Geddis suggests section 22 could be read so that
the wider group are charged with the functions of
section 28 and that the family's opportunity to
discuss

and

deliberate

under

section

22(2)

was

included as a safeguard for family autonomy.223
In support of this view is the fact that the interpretation
section on Family Group Conferences refers to s.20 which
clearly relates to the wider group. On policy grounds it also
makes sense to draw this conclusion. Otherwise you have the
situation where someone outside the family has alleged that a
child has been abused by the family and the latter then
determine if the allegation is substantiated.

This

statement

family/whanau

can

should

disagree

be
that

qualified.
a

child

has

The
been

abused but its determination will not be decisive as
substantiated.
is
allegation
the
whether
to
interpretation does create an
Nevertheless this
Section 30 requires the Care and Protection
Co-ordinator to seek the agreement of the referring

anomaly.

agency to any decision, recommendation, or plan agreed
If the conference is constituted by the
to by a FGC.
wider group, seeking agreement under section 30 would
They would be asked to agree to a
be superfluous.
decision they have been a party to. "Effectively they
would have a veto over their own decision".224
Interpreting the decision-making role in favour
of the smaller family group is impliedly supported by
Section 22 ( 1) only
some of the words of the Act.
gives the right to "attend", it does not provide the
right to "deliberate" which is found in section 22(2).
Subsection ( 2) also makes reference to the "family
group conference". This second interpretation avoids
the anomaly prescribed by section 30.
223 Above n 222.
224 P Tapp "Family Group Conferences and the Children, Young Persons and
Their Families Act 1989: an ineffective statute? " [1990] Z Recent Law
Review 82, 87 .
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Co-ord inator pract i ce and policy guidel ines
Clearly DSW
reflec t the interp retatio n problem s.
regard the wider group as "entitl ed person s" to
All entitle d member s of the
consti tute the FGC.22 5
FGC are "party" to the decisio ns, recomm endatio ns and
Howeve r the anomal y mentio ned above is
plans.
perpet uated by the guidel ines which require "forma l

agreem ent" by the referr i ng agency under section 30.
It is submit ted "forma l agreem ent" under section
30 afford s very little protec tion to childre n.
The reality of such agreem ent is that it operate s
In 1992 only 40 FGC plans,
as a rubber stamp.2 26
decisio ns / recomm endat i ons from a total of 3,944

The
plans were not accepte d under section 30. 227
number not accepte d for t he year ended June 1993 was
Unfort unately
58 out of a total of 4,999 cases.2 28
the Departm ent of Social Welfar e does not record
Policy
statist ics as to why pla n s are not accepte d.
guidel ines state:2 29

NZ CYPS has a sta tuto r y obli ga ti o n lo g ive e ff ec t lo F G C
pla ns, as lo ng as th ey a re pract ica l a nd co nsiste nt w ith th e
prin cipl es o f th e A c t. It a lso mu st wo rk within lega l, po li cy
a nd fin a n cia l co nst ra ints.

225 Ab o ve n 42, 2 1.
a nd
made
pla ns
FGC
40
1992,
72; In
n 147,
A bove
226
1993.
in
58
lo
rose
dec isio ns/ reco mm e nd a ti o ns we re not acce pted , th e numb e r
227 A b ove n 147, 72.
228 A b ove n 227 .
229 A bove n 42, 64 .

87

Given the family ideology of the 1989 Act's
principle s and policy guideline s, non-accep tance of
the
with
inconsiste nt
are
they
because
plans
principle s of the Act under section 30 will be rare.
It is likely a significa nt number of the plans not
accepted are disapprov ed due to budgetary constrain t.

proposed amendment defines the
family group conferenc e in terms of the wider group.
group
"family
and
"deliberat ions"
words
The
conference " are removed from subsection (2) of section
The

writer's

Subsection (3) specifica lly designate s the FGC as
the "wider" group. This also has implicatio ns for the
responsib ility of funding FGC plans mentioned later in
22.

this paper.

While family should be given t ime to discuss in
private and formulate possible decisions , the final
The
decision should rest wi th the wider group.

anomaly would be addr essed by removing
"referring agencies" fro m the section's wording.
The inclusion of Ca r e a nd Protection Resource
entitle them to
will
in section 22(1)
Panels
represent ation at any FGC of thei r choice for the

section

30

purpose of placing any informatio n or advice deemed
Reso u rce Panel
appropria te before the c onference .
involveme nt is presently contingen t upon co - ordinator
invitation or otherwise only wi t h the agreement of the
conferenc e.

The Mason Report sta t ed:230

We have hea rd o f severa l exa mpl es w he re a ll e nd a nce o f a
Pa ne l me mb e r a t a FGC wo uld have bee n hi g hl y d es ir a bl e but
fo r va ri o us reaso ns th e Pa ne l views we re no t di sc lose d lo Lh e
co nfe re nce.

23 0 Ab ove n 11 , 56.
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The funct ions of Care and Prote ction Resou rce
Panel s are liste d in secti on 429 of the 1989 Act. The
Mason Team recog nised that Panel s have an impo rtant
role to play not only becau se of the "(usu ally) multi talen ted natur e of the Panel s but also becau se they
It is
bring an indep enden t voice to the proce ss".
noted that the Gover nment rejec ted the idea of

secti on
withi n
inclu ded
being
Panel s
Resou rce
22(1) .231 The cost of Resou rce Panel s under takin g a
contr ibute d
have
well
may
role
activ e
more
signi fican tly to this respo nse.
The write r sees the role of Resou rce Pane ls, from
consu ltatio n with socia l worke rs at the initi al

recei ving of a repor t throu gh to moni toring of
Direc t
indi victua l cases as an overs eer's posit ion.
repre senta tion at FGCs will not alway s be neces sary.
Panel s will howev er have the right , parti cular ly
impo rtant in serio us cases , to be invol ved in a
confe rence .
E

Section 70

1

Recomm ended legislat ive amendm ent

7 0.

72

( 2) ( d) For the purpo ses of this secti on a famil y
group confe rence is deeme d to be held when
the confe rence has been corre ctly conve ned
pursu ant to secti on 21 of this Act and any
two or more of those entit led to atten d
pursu ant to secti on 22(1) have done so.
(2) Nothi ng in subse ction (1) of this secti on

appli es in respe ct of any appli catio n to
which secti on 20(2) (c) or (d) of this Act
appli es.

231 Above n 57.
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2.

Comm ent

The 1989 Act provides little guidance as to when
a FGC has taken place. The central role of the FGC is
consolidated by section 70 which stipulates that
holding a conference is a prerequisite to the making
of an application for a declaration that a child or
young person is in need of care or protection.232
If the FGC is defined by the narrow family group,
and if a FGC does no t take place until family
deliberations

have

children will

be

occurred,

contingent

on

the

protection

family

of

agreeing to

participate in the confe r ence process.233
Th e famil y, wh a na u o r fa mil y gro up b y ref usin g to co-op e rate
with th e pro cesses es ta blis he d b y th e A ct fo r th e ca re a nd
protec ti o n o f c hildr e n a nd yo un g pe rso ns would ca use a c hild
o r yo un g pe rso n to be left unp ro tec te d . Th e A ct wo uld be
in e ff ec ti ve.

The problem anticipated in the above statement
A family
arose in the decision of A pplication by A . 2 34
group conference was conv ened but the family ref u sed
to participate. Judge Mahony held t hat:235
... famil y me mb e rs ca nn o t be co mp e ll e d to a tte nd a co nfe re nce,
a nd in m y view it ca nn o t be sa id a F a mil y G ro up Co nfe re n ce
has bee n he ld if no fa mil y m e mb e rs we re prese nt.

232 Sec ti o n 70 (2) p rov id es thr ee a lt e rn a ti ve gro und s w he re a n a ppli ca ti o n fo r
a d ecl a ra ti o n ca n be m ad e no twith sta ndin g th at no F G C has bee n he ld . Th ey
ar e w he re th e child has bee n pl ace d in th e custo d y o f th e Direc to r - G e ne ra l
und e r e me rge ncy po we rs; w he re th e a ppli ca nt be li eves it is in th e inte res ts
of th e child th a t a n inte rim res t ra in ing a nd / o r a c usto d y o rd e r und e r s.78 o f
th e 1989 A ct be gra nte d as a "ma tte r o f urge ncy" a nd a n a ppli ca ti o n for a n y
s uc h o rd e r is ma d e a l th e sa me Lim e as th e a ppli ca ti o n; a nd a n a ppli ca ti o n
ma d e o n th e g round s th a t th e c hild has bee n a ba nd o ne d , a nd a ft e r reaso na bl e
e nquiri es it is no t poss ibl e lo asce rta in th e w he re a bo uts o f a n y m e mb e r o f
th e fa mil y g roup .
233 A bove n 224 , 85.
23 4 [1990 ] NZFLR 97.
235 Above n 23 4 , 99.
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As no conferenc e had been held, and on the facts
none of the exception s contained in subsection (2) of
section 7 0 arose, the court had no jurisdicti on to
The writer's proposed amendment to section 22,
act.

subsection (3) defining the FGC will help
alleviate this dilemma. Tapp suggests to achieve the
purpose of the 1989 Act of protecting children while
at the same time respecting family autonomy is the
when the
'held'
"that a FGC is
interpreta tion
adding

conferenc e has been correctly convened any two or more
of those entitled to attend pursuant to s.22(1) have

done so ... "236

The writers recommend ed addition of a subsection
(d) to section 70 will prevent the situation in
While clause 9 of the
recurring .
A pplication by A
Amendment

Bill

to

the

1989

Act

makes

technical

amendment s to the exception s listed in subsection (2)
of section, it fails to remedy the above mentioned

problem.
F

R eview and Monit orin g

1

R evie w of "at ri s k " cases

Concern was expressed t o the Mason Team that no
evaluation mechanism e x ists to mon it o r what happen s to
children whose cases do not proceed t o a FGC.237
A t pr ese nt th e o nl y so-ca ll ed mo ni tor in g p rocess ta kes pl ace
fo ll ow in g a rev iew o f a FGC b y th e Fa mil y Co urt. Th e re is no
fo rm a l a nd little in fo rm a l monito rin g o f th e ma n y 'a t ri s k'
cases by DSW. A ll too o ft e n s uc h cases a rc ' info rm a ll y
reso lve d ' with o ut re fe re nce to a F GC.

236 Ab ove n 233.
237 Ab ove n 11 , 30.
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There

is

no

stat u tory

requirement

to

plan,

review,

or monitor such cases, or indeed even cases
which are referred on to a conference. The absence of
these requirements in the 1989 Act is perhaps
understandab le, but one would expect good practice

within

DSW

to

require

planning

and

monitoring

arrangements .
In

the United Kingdom, the Arrangements for
Placement of Children (General) Regulations and the
Review of Children's Cases Regulations 1991, require
agencies to draw up and record an individual plan for

the child and to review and amend as necessary on a
regular basis. While these regulat ions deal with the
"placement"
of childre n in accommodatio n,
"good
practice" requires the s a me for a child provided with
service other than accommodatio n.238
It
is
submitted
that
DSW
gu i delines
or
regulations under the 1989 Act should require the
drawing up of an individ ual plan for each child and
subsequent
reviews
and
monitor i ng.
Planning
arrangements will safeguard the child's welfare.
Department of Health guide l ines i n t he United Kingdom
recognise that:239
Th e d raw in g up of a n indi vidu a l p la n fo r eac h c hild w ill
preve nt ' drift ' a nd f o cu s wo rk b y: assess in g th e child 's n ee d s,
d e te rminin g th e o bj ec ti ves th a t h ave lo b e m e t , a ppr a is in g th e
o pti o ns, m a kin g d ec is io ns in full co ns ult a ti o n with th ose
in vo lve d , id e ntif y in g tas ks th a t indi v idu a ls a re lo und e rta ke;
a nd se llin g a tim e sca le in whi c h tas ks m us l b e ac hi eve d or
reassesse d .

238 I M a llin so n Th e Child ren Act : A Soc ial Care Gu ide (Whitin g a nd Bir c h
Ltd , Lo nd o n , 1992) 186.
239 Ab ove n 238, 187 .
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The drawing up of a plan is more pertinent to a
case where a child is assessed to be "in need of care
or protection

11

However, plans should be established,

•

in consultation with parents/families, where the child
is assessed to be "at risk" but not "in need of care
or protection
reassessed

11

Such cases should be reviewed and

•

formally

at

least

once.

Fortnightly

meetings between social workers and Resource Panels
would provide a suitable forum for the timely review
of all cases.

DSW should set out in writing their

arrangements governing the manner in which cases will
be reviewed.
These arrangements should be drawn to
the attention of the child, parents, family /whanau
where appropriate, care givers, and any other relevant
person in each case.
2.

Review and monitoring of the FGC plan.

Section 36 of the 1989 Act provides for a FGC to
be convened at the Care and Protection Co-ordinator's
own motion or at the request of at least two members
of that conference.
Section 36 does not stipulate
that a review must be carried out,
provision for monitoring of cases.
however

place

a

duty

upon

nor does it make
Section 424 does

co-ordinators

to

review

regularly any decision, recommendation or plan made or
formulated by a
required

to

FGC.

establish

The Director-General is also
procedures

to

review

the

situation of children and young persons who have been
subject to action under the Act, in order to assess
the adequacy and appropriateness of that action.240
240 Section 7(2)(e).
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The structure of review within DSW seems to be
centred around section 28(c) of the 1989 Act which
states that a function of the FGC is, from time to
time,
plans

to

review the
and

made

decisions,
review

to

recommendations
progress

on

and
the

The Mason Team recognised

implementation of the plan.

concern with this approach:241
Concern has been expressed about the lack of checks regarding
decisions made at the FGC. Some social workers and coordinators seem to have adopted the approach that once a
decision has been made at a FGC then "... we have no right to
interfere in the private business of a family ".

From the child safety and protection perspective
review and monitoring are important to ascertain the
consequences of a decision for the child and to check
on whether undertakings made at the FGC are actually
Guidelines

DSW Co-ordinator Practice and Policy
Review's
the Mason
of
some
address

concerns.

Every FGC must

carried out.

address

the question

of

review; every plan must be reviewed at least once, and
the FGC must specify how, when and where the review
will be carried out.242

The decision of the FGC about

reviewing the plan must be recorded on the SW (838)243
In every case where the
as part of a plan. 244
conference agrees that the child or y0ung person is in
need of protection, the FGC must address the question
of

monitoring

the

child

or

young

person,

and

the

decision of the conference must be recorded in the
plan.245
241 Above n 217.
242 Above n 42, 52.
243 This is the official record of the decisions, recommendations
of the FGC.
244 Above n 42, 47.
245 Above n 244.
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seems to be
procedure, however,
This has
totally subsumed within t he FGC framework.
advantages, for example, it facilitates continued
The

contact

review

the

and

and

family /whanau

of

flow
DSW.

It

information
is

between

submitted provision

The role of
should be made for independent review.
Resource Panels should be expanded under section 429
to include the independent monitoring and review of
the plan.
Fortnightly or weekly meetings between Resource
Panels and co-ordinators would provide a suitable
forum for review. Each case sho u ld be reviewed within
A second review shall be
four weeks of the FGC.
carried

out

not

more

t h an

three

months

after

the

first, subsequent reviews shall be carried out if and
when deemed necessary. All FGCs should be made aware
that such a review procedure operat es.
It shall be the Resource Pane l 's responsibility
to initiate meetings of releva nt personnel of DSW and
The
other relevant persons to cons i der the review.
co-ordinator will be responsible for making necessary
preparations
participants

and providi ng re l evant information to
in any meeting wi th Resource Panels

Con t e nt of the rev i ew
convened to review any case.
should be recorded i n wr i ting.
VII

STATE SUPPORT 246
In a dditi o n to re info rc in g t ra diti o na l p o we r stru c tures a nd
rol e ass ig nm e nts, in sul a ti o n fr o m o uts id e m o nito rin g a nd
s upp o rt ca n be f a irl y c ha rac te ri 1e d as iso la ti o n . Th e re is a
fin e lin e b e t wee n a uto no m y, w hi c h impli es ind e pe nd e n ce fr o m
o uts id e m e ddlin g a n d d es tru c ti ve inte rfe re n ce, a nd iso la ti o n ,
w h ic h impli es a lac k o f socia l s upp o rts a nd a lac k o f
acco untab ilit y to co mmunit y no rm s fo r be havio ur.

246 Ab ove n 1 , 589.

95
A

Funding

1

Recommended legis lative amendment

34

Director-General

give

to
and

recommendations,

The

(1)

conference

effect

to

decisions,

family

group

Director-General

shall

plans

of

consider every decision, recommendation, or plan
that

or

made

is

formulated

by a

family g:::-oup

conference pursuant to this Part of this Act,
and, unless it is clearly impracticable or
clearly inconsistent with the principles set out
in sections 5, 6, and 13 of this Act, shall give
effect to that decision, recommendation, or plan
by the provision of such services and resources,
and the taking of such action and steps, as are
necessary and appropriate to the circumstances of
the particular case.
( 2)

Director-General

The

shall,

from

time

to

time, make such gra nts or provide such financial
assistance as may be necessary to ensure the care
or

protection

of

any

child

or

young

person

pursuant to any decision, recommendation, or plan
made or formulated by a fami l y group conference
pursuant to this Part of this Act.
2.

Comm ent

The Mason Team recommended that the Minister of
Social Welfare give a clear, unequivocal commitment to
resource and fund implementation and devleopment of
No such commitment was forthcoming in
the 1989 Act.
the Government's response to the Mason Report.247

The

government cons i dered that the "very broad" objects of
fami l y and community
the Act requ i re individua l
commitment.

The absence of Government commitment is

a grave concern.

The s u ccess of the Act is largely

contingent upon funding and resources.
247 Ab ove n 54 , 35.
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Part of the rhetoric of empowering families was
to utilise the resources of the wider family. Use of
the statute books to protect and advance the rights of
parental/family
The
responsibility is not peculiar to the 1989 Act.
Child Support Act 1991 p u rports to advance the rights
of children and custodial parents by enforcing
parental responsibility to support their children.
children

through

enforcing

These rights and responsibilities are outlined in the
Behind the
objects of the Child Support Act. 248
rhetoric of parental responsibil i ty lies a significant
shift, from the state to parents, as to who should
take primary responsibil i ty for the financial support
Reform by the
of custodial parents and children.
Child Support Act was thus " ... mo t ivated by fiscal
[custodial
exigencies rather than the needs of
parents] or children".249
Section 34 of the 1989 Act is elusive in its
commitment to provide finance for the implementation
Section 34(1) p r ovides a legal
of FGC plans.
obligation
services

Director - General to provide
resources necessary to implement a

upon
and

the

conference plan whereas s ect i on 34(2) is expressed in
discretionary language, the Di rector - General "may,
from time to time, make such grants or provide such
financial assistance as may be necessary to give
"Resources" in subsection ( 1)
effect to any plan".
must, by necessary implication, be read narrowly to
exclude direct funding.
248 Sec li o n 4 .
o f Pe rso na l
249 W A lkin "F in a ncia l Supp or t: Th e Burea ucra li i'a li o n
rsil y Press,
ve
ni
U
rd
fo
x
(O
d
lan
Zea
New
in
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aw
L
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y"
iliL
nsib
po
R es
213.
10,
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1992)
,
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inclusion

The
subsection

(1)

of

of

the

section

bracketed
34,

which

words
this

in

writer

recommends should be removed, impliedly give weight to
the contention that the Act defines the FGC in the
narrow sense (i.e. constituted by the family group).
The anomaly created by the need to obtain agreement of
the referring agency in section 30 is perpetuated in
section 34(1).
What constitutes the FGC has implications for the
funding of conference plans. Section 29 requires the
FGC to "make such decisions, recommendati ons and
formulate such plans as it considers necessary or
desirable".
If the FGC is constituted by the narrow
family

group

family/whanau
responsibili ty

it
who
of

is
is

arguable
charged

implementing

that
with
and

it

is

the
funding

the
legal
the

conference plan.
The writer accepts that part of the purpose of
"whanau decision making" should be to mobilize the
resources of the wider family group. There is however
an inherent danger in an over reliance on families to
fund parts of the Act.
This danger is compounded by
the Commissioner for Children's finding that "reliance
on community resources

has

not been matched by the
provision of necessary programmes and services".250
Provision of a definition of FGC in section 22(3)
of the writer's proposed amendment and the removal of
the bracketed words in section 34(1) emphasises that
funding is a joint legal responsibili ty between family
and government.
250 Above n 73, 12.
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Social
decision,

workers

before

recommendation,

accepting
or

p!an

a

conference
are

under

instructions as to how much they may commit in terms
of funding.
The acceptance of plans is subject to
"financial constraints".251 Acceptance or refusal of
a plan which is considered "expensive" will usually be
contingent upon whether the plan addresses the care
and protection of the child.

The writer supports the

care

child

and

protection

of

the

as

the

suitable

yardstick in this situation (provided social workers
are well versed on what constitutes
"care and
protection").

The addition of subsection (3) to
section 34 codifies this practice.
It places legal
responsibility upon DSW to ensure that funding is
sufficient to ensure, at the least, a child or young

person's care and protection.
DSW places the onus on family/whanau to meet the
costs of family/whanau members attending conferences.
Meeting the costs of family/whanau members attending
conferences is only permitted as a last resort.
Circular
memorandum
1990/263
states
financial
assistance can only be made available when:
(a)
it is essential that the family member

be

present; and
(b)

the attendance of that family member can only be
ensured by providing some or all of the costs of
attending.
While the writer accepts this policy, it must be
exercised with caution.

251 Ab ove n 229 .
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The Commissioner for Children's concern about the
inadequate resourcing of FGC plans suggest DSW, and in
particular the Government, are placing too much of the
burden upon the family/whanau and already stretched
community resources.

Failure to

fund

th

1989 Act

adequately is irresponsible and does not serve well
the Act's purpose to protect children.
The introduction of mandatory reporting must be
contingent upon a sufficient commitment to funding.
Evidence

suggests

DSW is

current level of reports.
"in

need

of

care

or

not

coping well

with

the

The high threshold given to

protection"

and

the

use

of

informal meetings are but two examples of "shortcuts"
designed to meet budgets.

In the 1992 fiscal year the

number of FGCs held exceeded the number budgeted for,
yet the Mason Report clearly showed that not enough
cases are getting to the conference stage.
Mandatory reporting will require not only greater
levels of funding in the "front - line" dealing with an
increase in reports but also with ancillary matters.
Requiring people to report and making them liable for
criminal sanction places a corresponding obligation on
government to educate and provide support services to
designated reporters.
and

Government reluctance to enlarge the role of Care
Protection Resource Panels could be directly

related to its perceived cost.

Again,

the writer's

preference for more Resource Panel involvement in the
process would require additional funding.
B

Social Work er Trainin g

Perhaps the most disturbing aspect of the Mason
Report was the consistent reference to the relatively
poor

level

workers.

of
The

competency
Mason

Team

and

training

were

of

critical

social
of

DSW

management for allowing social worker competency to
fall to appalling levels.252
252 Abov e n 11 , 114
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The overwhelming evidence pointed clearly towards a
dangerou s level of incompetence amongst many social workers .
We believe that thi s stale of affairs has arisen because social
work training has been allow e d lo run down and in our
opinion , that slate o f affairs is directly attributable lo poor
policy , management , admini strative and financial deci sions
having been made at Head Office and regional level.

The

Team

Mason

even

initiated

independent

an

assessment of the Department's competency guide and
social worker training to ensure its own view could be
Both concluded:253

substantiated.

Thal th e level of expertise require d of the Department's
profess ional social work e rs is the lo wes t amongst countries
with welfare system s similar Lo cw Z ealand .

Both the Mason Team and its independent Review254
were

of

critical

the

Certification

Competence

Programme being developed by DSW as a

new training

The Competencies Programme is a guideline

structure.

by which the Department measures knowledge and skill
levels

of

social

work

and

staff

then

develops

education and training programmes to ensure minimum
The Mason Team reported that
levels of attainment.
the system for training adopted in the Department's
Competence Programme is "untested" and would not
produce

high

the

quality

expertise

that

is

The Mason Report recommended that the

required.256

Minister of Social Welfare acknowledge that at best
the Competency Certification Programme is useful to
enhance in-service training but it should not be used
to duplicate

or

in

substitution

for

"professional"

courses.
253 Abov e n 11 , 120.
254 Th e ind e pe nd e nt rev ie w was co ndu cted b y Pro fesso r Leo n C Fulch e r, Dr
J e nni e H a rre Hindm a rs h , a nd Dr R aj e n Prasa d .
c w Z ea land
255 Th e NZ CYPS is no w reg iste re d b y th e
Authority as a Gov e rnm e nt Tr a inin g Establi shm e nt.
256 Ab o ve n 11 , 120 .

Qualifica tion s

101

the

A subsequent report to the Minister, included in
Government's Response to the Mason Report,

recognises that the Competency Programme is akin to an
in-service training programme and is distinct from
attainment of professional qualifications.
However,
the

report

comments

down-played

in

regard

to

the

Mason

the

Competency

Team's

adverse

Programme,

stating that their comments
questions

could be traced to the
that were asked and the limited material

provided for comment.257
Detailed recommendations proposed by the Mason
Report have gone largely unheeded.
The Report
favoured social workers gaining professional social
work qualifications through tertiary institutions
rather than the Department duplicating this function
and offering "professional" courses.
The Competency
Programme

would

be

limited

to

enhance

in-service

training.258
While

some

social

work

staff

are

currently

studying full-time on study awards,259 contrary to the
Mason Teams recommendations, the Competency Programme
has

been

developed

to

provide

a

first-level

certificate in social work practice, as a first step
to a Level B social work qualification.
Having
received
accreditation
by
the
New
Zealand
as a Government Training
Establishment, the Department has the ability to
recognise the skill and experience of the large number
of its staff who are not professionally qualified.

Qualifications

Authority

257 Above n 54; Appendix II , 7.
258 Above n 11, 121 - L25.
259 Sixty-nine social work staff were studying full-time on study awards as
of the 30 June 1993.

102
Dr Rajen Prasad highlights the potential dangers
inherent in DSW becoming an education and training
provider.260

The

Department

may "unwittingly ...
reduce the level of professional knowledge and
expertise required to professionally address the legal

and

social

responsibilities

its

social

workers

have".261
The Competency Programme has been in action for
the past eight months.
Stage one involved the
training of "Practice Consultants" ( senior social work
practitioners),

who

in

turn

will

train

Care

and

Protection Co-ordinators, then social workers down to
basic grade.
While the programme has a top priority, progress
is impeded by the need to remove social workers from
service

for

a

six week period.

The Mason

Team's

strategy was costed at $8 million.
Its cost may well
have prevented its
introduction.
Whether the
Competency Programme is sufficient to raise social
worker standards, and indeed, whether it is the best
means of achieving such standards, will continue to be
debated.
Once again, government reliance on cheap,
short term measures may further undermine public
confidence in the 1989 Act.
Confidence in social workers and social work
practice is imperative. The introduction of mandatory
reporting, for example, will be counter productive if
reporters

do

standards.
necessitate

not

have confidence in social work
Ironically mandatory reporting would
an
influx of
a
greater number of

unqualified social workers.

The control enjoyed by
social workers under the 1989 Act and their relatively
low standard of

training and qualifications do not

auger well for the protection of children.
260 Above n 11 , 11 5.
26 1 Above n 260 .
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VIII CONCLUSION

It has

not been the purpose of this paper to
question the role of the family group in deciding the
future wellbeing of children. In this respect the Act
is innovative and unique.
What is questioned is the
centrality accorded the family group, along with
social workers and other officials who perform
executive

functions

under

the

Act.

The

care

and

protection provisions of the Act deal with families
that are not functioning well, yet the Act assumes
that these very families will place the interests of
their children before their own.
"Some people are reluctant to accept that the
family,
which is romanticised as the basis of
nurturing, safety and love, can also be a place of
abuse, injury and even death". 2 62
This denial is
reinforced by the philosophies which underpin the Act.
It is the family group, not the child, who is accorded
primacy.
The interests of children are subsumed
within those of the family.
The non-interventionist
stance taken in many of the Act's provisions pulls
back the state's responsibility towards all members of
the

family.
Respect for the family privacy is
arguably being used to justify declining provision by
the state of support services and resources .
This
poses

the

critical

danger

that

family's

are

more

likely to become isolated and thus the cycle of abuse
will continue, unabated, to manifest itself.
262 Sec "Child abuse: to tell or not to tell" The Sunday Times, Wellington,
cw Zealand, 3 October 1993, 9.
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The provisions of the Act attempt to cater for a
diverse range of interests. In so doing the interests
of children have been compromised.

What is required

is a realignment within the Act between the interests
of children and those of their families.
This paper
has sought to suggest ways in which that balance can
be achieved.
The Children, Young Persons and Their
Families
towards

Amendment
the

particularly
introduced,

Bill

interests
that
will

of

of
be

represents

a

modest

children.
mandatory

contingent

Its

success,

reporting

upon

shift
if

appropriate

resources and support services being made available.
There is an irony in a statute which purports to
protect children and simultaneously adhere to a noninterventionist philosophy governing relations between
the family and the state.
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