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I. INTRODUCTION 

The deportation legislation of ~cw :ealand has 
undergone major changes since 1977 . In particular, there 
has been the enactment of appeal procedures for persons 
liable to be deported. These changes are a reflection of 
the changing attitudes towards the obligation of a state 
in respect of its powers to deport a non-national, and of 
the changing judicial attitudes as to the courts' poKer to 
review the making of a deportation order. The developments 
are also welcome safeguards for persons liable to be 
deported and act as a restraint on previously unfettered 
and wide ministerial discretions in this area of law. 

There is the growing recognition that the 
consequences of deportation are serious. It is a 'drastic 
sanction' 1 and 

it imposes a severe penalty ar.d may 
inflict considerable hardship. It may 
adversely affect the person deported in 
personal ar.d business rela~ionships, 
employment and other ways. 

Under the Immigration Act 196~, there are four 
categories of person that are liable to be deported. 
Briefly, they are prohibited immigrants and persons who 
have committed offences against Part II of the Act, persons 
who have resided in Ne, Zealand for a number of years and 
have committed offences punishable by imprisonment, persons 
who ha\·e links i-:ith terrorist or~anisations or acts of 
terrorism, and finally, persons whose continued presence 
1n ~cw Zealand constitute a threat to national security. 

1 

2 

Daganayasi ·,. Minister of Immigration. (198CJ 
N.Z.L.R. 130,144. 
H.W.R. Wade Administrative La~ (4th ed, Clarendon 
Press, 1977) 483. 
G.S. Goodwin-Gill "The Limits of the Power of 
Expulsion ir Public International Law" (1974-75) 
47 B.Y.I.L. 55,155. 
G.S. Goodwin-Gill International Ltlw and the 
Movement of Persons Between States (Oxford Univ. 
Press, 1978). 

In re Mackellar, exp. Ratu (1977) 51 A.L.J.R. 591, 601 

L;; \N L1S;t~~i·, i 
VltiOR!A utWhP.S\11 Of WELUNGH.:~ 



2. 

By far the gn:atcst number of people deported from 
New Zealand arc prohibited immigrants and persons who have 
committed offences against Part II of the Immigration Act 
1964. 3 Part II deals with the permit system under which 
temporary visitors to New Zealand arc subject. That is, 
it provides for the grant, extension and revocation of 
permits allowing per-ons to enter the country temporarily. 

In the last five years, an average of 304 such 
persons per year have been deported from New :ealand. 4 

In contrast, there has been an average of 41 ?ersons 
deported per year for committing offences after having 
resided in New Zealand for a number of years. 5 Further, 
as at time of writing, no persons have heen deported on 
the other two grounds provided 111 the Immigration Act 1964. 6 

It is the aim of this paper to examine the avenues 
of appeal against deportation (if any) which are available 
to each of these groups. In order to do so, it is worth-
while discussing the climate of opinion as it has evolved 
from traditional beliefs, the persons liable to be 
deported and the process of making a deportation order. 
The focus of this paper, however, will be on an evaluation 
of the machinery of appeals that have been provided by the 
Immigration Amendment ~cts of 1977 and 1978. This paper 
will begin its discussion with the more extensive rights 
of appeal, progress through to the lesser or more 
restricted rights and finally examine the situation where 
there arc no appeal provisions at all. 

3 See Appendix B, Table c. 
4 Ider.1. 

5 See Appendix A, Table B. 

6 Interview with Department of Labour Official 
Aug us 1981 
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II. CLIMATE OF OPINION -

A BACKGROUND TO CHANGES IN DEPORTATION LEGISLATION 

A. Judicial Attitudes 

The significance of th e enactment of appeal 
procedures in the deportation le&islat1on of New :ealand, 
can only be fully appreciated hv having an awareness of 
the change in attitudes that has evolved in the last few 
decades from th e traditional views . 

In a number of Fnglish cascs 7 1n the late> 1910's 
and early 1920's, the deportation of aliens was held to 
be a matter entirely within the absolute discretion of the 
Secretary of State, that is, the person authorised by the 
legislation to exercise the power to deport. The exercise 
of this discretion could not be called into question in 

8 9 any cour t of law unless thert had been a 'n1isuse of power'. 

l!O\·:ever, this ground of challenge i1as very difficult 
to establish and the writer has been unable to find a case 
in which this argument has succeeded . fn R. v. Governor of 

lJ Bri.·ton Prison , exp. Soblen the appellant challenged the 
order for deportation made against him 011 this groun<l. Jle 
argued that the order h·as being made for an unlah·ful purpose, 
that is, it was made to extradite him rather than to deport 
him. Deportation could only be use<l to expel an alien from 
a country. 11 llohe\·er, it i\·as argued th.:1t it has being use 

7 R. v. Secretary 01. State, exp. Du}:e of Chateau 
Thierry . 1917} l K . B . 922; 
!3_. v. Governor: of Brixton Prison, ex i-,. Bloom. 
[1920] All E . R . Rep. 153; 
R . v. 
[19 2 OJ 

Inspector of Le:::ia11 St Police, exp. Venico-Ff. 
3 K . B. 72. 

See also R . v . Governor of Brixton Prison, ex_.2. Sarno 
(1916] 2 K.B. 742; -
R . v . Chisi,,·ick Police St tion ·uperintendent 
~ - Sacksteder [1918) l K.B. 578; 
!3_. v . Home Secretary, ex p . Bressler f1924J 
All E.R . Rep . 6(8. 

8 TJ2.ie_!r_z , supra r . 7 p. 932. 

9 Bloom , supra n. 7 p . 157 . 

10 [19 3] 2 Q.B . 2-,3 . 

11 Ibid, 283 . 
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t o s u r r e nd c r t h c a pp c 1 1 a 11 t to a fore i g n go\' er nm en t t o s c r v e 
a sentence of irnprj sonrnc nt, and this could only be lawfull y 
done by invoking the machinery of the Ex tradition :\cts 
1870 to 1935. 12 

The court said 13 that if there h'as evidence on whi ch 
it could reasonably be supported that the Home Secretary 
used the power for an unlawful purpose , then th e court 
would r equ ir e the llorne Secretary to answer the charge. A 
failure to do so would enabl e the court to upset hi s order. 

}I I h . . dl 4 h owever , t1e court, at t e sane time sa1 tat 
it could not compel the llome Secretar:, to disclo_e th e 
mater i a 1 s upon h·h i eh he had acted . Hen cc, the e\·i dent ia ry 
burden on an appellant \,'as very heav: if he tried t o 
challen&e a deportation order on the grounds of a ' misuse 
of the power' to deport . 

In Soblen, the English Cour t of Appeal held that 
the deportation order h'as not a sham .:rnd h;:id not been made 
for an unlawful or ulterior purpose . 15 

It has also been held that the principles of 
natural justice do not apply to the exercise of the 
discretion to deport . 1 6 Emergency legislation was involved, 
enabling the fxecutive to move quickl)·, therefore the 
obligation of holding an inquiry could not be imposed to 
defeat th e purpose of the legislation. 

Although these early cases dealt with 'emergency 
legislation', the principles they expounded here readi1:, 
approved and applied by Lord Denning I',I.R . in Soblen. 

12 See P. O'Higgins "Disguised Extradition The 
Soblen Case" (1964) 27 Mod . L.Rev. 521. 

13 Supra :1 . 10 p. 302. 

14 Idem. Note however this case was before the case 
of Conway v. Rimmer [1968] A.C. 910 and the more 
recent developments in respect of public interest 
immunity. 

15 Supra n. 10 p. JCS . 

16 V~ni,c9_f..J_, supra n. 7 pp. 80 ,81. 
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The language in the 1953 legislation duplicated 
that found in the ' emergency legislation' , and there was 
therefore a reasonable assumption that Parliament 
accepted the earlier cases as good law. 17 It was said 18 

that in the case pf deportation, much of the purpose of 
the legislation would be defeated if an alien had a right 
to be heard before a deportation order was made. 

It was this body of case law which was held to 
state the law for this country in Pagliara v. Attorney -
General_, 19 a case in which a deportation order was made 
under Section 14(1) (b) of the :\liens Act 1948. Section 
14 (1) (b) proYided: 

(1) The Minister may, by order signed by him, 
order any alien to leave New Zealand in any 
of the following cases, that is to say: 

(b) If the Minister is satisfied that 
it is not conducive to the public 
good that the alien should remain 
in New Zealand, and the making of 
the order is approved by the 
Governor-General in Council. 

Quilliam J stateu 20 that the purpose of the Act 
was to enable the Minister to have a person removed, who 
lad no right, in any event, to remain in the country. 
Further, it was noted 21 that the intention of the 
legislature was to confer on the Minister a wide discretion, 
and to fetter it by importing additional requirements, vi:, 
the need to giYe a hearing, would be contrary to that 
jntention. 

It is interesting to note that Quilliam J, however, 
had some doubts. He said 22 that 'in case he ,\·as wrong', 
there had, on the facts, been no breach of natural justice. 

17 Supra n. 10 p. 298. 

18 Idem. However it was noted that the situation might 
be different in respect of a hearing after the 
initial decision to deport - see pp 298 - 299. 

1 9 L19 7 41 l N. z . L. R. 8 6. 

20 Ibid, 95. 

21 Idem. 

22 Ibid, 96. 
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l\. meeting 1nith minister took. place, the minister hearJ 
representations and it appeareJ that he had not refuseJ 
any request for information . 

Furthermore, in the case Schmidt v. Secretarv of 
State for Home Affairs, 23 which was cited by Quilliam J, 

there were murmurings that the courts might no longer be 
prepared to continue to hold the view that natural jt1stice 
principles were not applicable. Lord Widgery said: 

there is no obligation upon the Secretary 
of State to give reasons which are consistent 
with the legislation or to act fairly in this 
case. Li. e. the refusal to extend the 
duration of a permitJ Of course, very 
different considerations may arise on the 
making of a deportation order. An alien in 
the country is entitled to the protection of 
the law as is a national, and a deportation 
order which involves an interference with his 
person or property may raise quite different 
considerations. 

Even in Soblen, Lord Denning raised the possibilit, 
tl1at after a deportation order Kas made :md before it \\·as 
executed, an alien might 1n some circumstances have a right 
to be heard. But this point did not have to be discussed 
further in that case because the Home Secretary had stated 
his willingness to hear and consider any representations 
which the deportee desired to be made. 25 

I n the r c c en t c a s e o f B_ . v . Home Se c re t a r v , e x___r . 
Santillo 26 it was s 1 id 27 by Templeton L.J. in the Englis1 
Court of Appeal, that the appellant, who had been ordered 
to be deported on the grounds of having committed some 
crimes of violence, had a right to make representations to 
the Secretary of State, and tl1at the Sccret~ry of State 
had the responsibilit 1 of treating the appellant fairly. 
While it was impossible and undesirable to lay down hard 
and fast rules, it was, hohever, fair in that case for the 

23 \1969] 2 Ch. 149. 

24 Ibid, 173. 

25 Supra n. 10 pp. 298-299. 

26 [19 81] 2 W.L.R. 362. 

27 Ibid, 377. 
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Secretary of State to disclose information which the 
deportee was unaware and h]1ich the Secretary considered 
to be persuasive to ordering deportation. 

Similarly, in two Australian cases, Murphy J., 
dissenting in Salemi v. ~linister of Immigration and 
Ethnic Affairs 28 and Ratu 29 , has said that he did not 
read the section empowering the Minister to deport, as 
enabling the ~linister to exercise his discretion in bad 
faith, without regard to the interests of the person 
affected, and in a manner which denied the principles of 
natural justice. In his opinion, natural justice had to 
be applicable hhen exercising the decision to deport. 

The mo\'e tohards a requirement to act fairly in 
proceedings appears more strongly in cases involving other 
aspects of immigration lah. For example, in Re H.K. 30 it 
was said that an immigration officer was obliged to act 
fairly when dealing with a person seeking entry into the 
country. \\·oodhouse J. had reservations in Movick \·. 

31 Attorney-General about the claim that a Commonwealth 
visitor who had lawfully entered the country would have 
no standing or right to be heard by the minister before 
a decision had been m3de against him not to renew his 
temporary permit. Finally, in Chandra v. Minister of 
l_mmig_Iation, 32 Barker J. held that in considering an 
application for permanent residence, the minister had 
to exercise his discretion fairly. 

It is to be noted that there appears now to be no 
distinction between the requirement to act fairly and 
the requirement to observe the principles of natural 
justice. Cooke .J. in Daganayasi v. Minister of Immigration 33 

28 (1977) 51 A.L.J.R . 538, 562. 

29 Supra n . 2 p . 600. 

30 ll 9 G 7] 2 Q.B. 617. 

31 L1978) 2 N.Z.L.R . 545, 550. 

32 ll 9 7 8) 2 N.Z.L.R. 559. 

33 Supra n. 1 p. 141, quoting from Furnell v. Whang are:!-_ 
High Schools Bourd : 19 7 3] 2 N.Z .L.R. 705, 718. 
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said that 'n atural jus tice 1s but fairness writ large and 
juridically, fair play in action.' Hence, it may be said 
that 'fairness' and 'n at ural justice' are merely synonyms 
for the one concept of ' fair play in action'. Any 
difference is purely semantic . 

From the cases, it could be said that there 1s now 
a greater willingness on the part of the courts to rcvieh 
a minister's decision when there are allegations that 
there has been unfairness in the decision-making process, 
~hich is of a procedural nature . 

B. International Law 

In public international law there is a recognition 
34 by tates and commentators, that the power to expel a 

person is limited by the requirement to deport 'in accord-
ance with the general standards which international law 
has established for the treatment of aliens" and that "due 
re g a r d mus t be pa i d t o the d i g n i t y o f t he in di \ Ti du a 1 an d 
to his basic rights as a human being". 

The "standards of international law favour a system 
of appeals'', and this has been embodied 1n Article 13 of 
the International Covenant on Civil and Political Rights 
196 0 . 3 5 Article 13 provides: 

An alien lawfully in the territor y of a St a te 
Party to the pres e nt Covenant may be expelled 
therefrom only in pursuance of a decision 
reached in accordance with law and shall, 
except where compelling reasons of national 
security otherwise require , be allowed to 
submit the reasons against his expulsion and 
to have his case reviewed by, and be 
represented for the purpose before, the 
competent authority or a person or persons 
especially designated by the competent a~thority. 

34 H.W.R. Wade op. cit. 
G.S. Goodwin-Gill op. cit. 

35 Res. 2200 XXI (1966). 
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States ratifying the Covenant are un<ler an 
obligation to provide n right of appeal for persons liable 
to be <leported ,,ho arc lawfully within the territory of 
the state. However, there is no such obligation where a 
person is deported on the grounds of national security. 

Countries of the European Economic Community are 
obliged to provide minimum procedural safeguards for 
deportees under Arts 8 and 9 of the Council Directive 
6-i/221/EEC. The applicability of this directive to 
Common Market countries and its effects arc discussed in 
R. v. Santillo. 36 

F h . h b . d 37 l h E urt er, 1 t as cen sa1 t 1at t e ,uropean 
Convention on Human Rights, indirectly, at least, gives 
some protection against deportation. For example, if 
deportation of an alien returned him to a state in which 
he hiJl be tried for a political offence, the deportation 
may be contrary to Article 3 which guarantees freedom 
from 'inhuman treatment'. Another hypothetical 
situation may be where deportation breaches Article 8 
which guarantees 'the right to respect for family life' 

fhese particular treaties are, it is submitted, 
evidence of the evolving customary international law 
that a state's power to expel an alien is not unfettered, 
but that it is a power which is limited bv the need to 
observe some principles of fairness, or that it must be 
exercised, having regard to the rights and dignity of 
the in<lividual involvcd. 38 

36 (_1980] 2 C.M.L.R. 308, 326-327. 

37 F.G. Jacobs The European Convention on Human Rights 
(Clarendon Press, 1975) 59, 129. 

D.J. Harris "Immigration and the European Convention 
Human Rights" (1969) 32 Mod. L. Rev. 102, 105-106. 

38 Cf however J.P. Dietz "Deportation 1.n the United 
St a e s , Great Britain and Inter r, at ion a 1 Law" ( 19 7 3 ) 
7 Int. Lawyer 326, 349. 
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Changes in deportation legislation ha\·e been made 
in other countries as well as ~cw :ealan<l, whether <lue to 
the obligation to make domestic l;:iw conrorm with 
international standards or otherwise. In Canada, th e 
Immigration Appeal Board \e t 1966-6 7 es tablished an 
independent body to hear appeals. 

In the United Kingdom, the Report of the Committee 
on Immigration Appeals (the \\.ilson Committee) 39 had 
littl e difficulty in r eaching the conclusion th;:it the re 
should he a right of appeal ;:igainst deportation orders . 
This report led to the enactment of the Immigration 
Appeals Act 1969 (noh superseded by the Immigration 
.\et 1~171) i\hich se t up the Immigration Appe;:il Tribunal. 

In Australia, certain decisions to deport , made 
under the ~ligration Act 1958 ha e been made subject to 
an appeal right to the Administrative .\ppeals Tribunal . 40 

lhese examples are, it is submitted, evidence of 
the growing practice of states to provide a s,·_ tern of 
appeals for persons liable to be deported, and give support 
to the view that customary international lah is developing 
to the point that a state's power to expel non-nationals 
1s not unfettered, hut controllable. 

C. The Position of Aliens 

[t is particularly notable that in the \eh· ::'.caland 
c on t e x t , t he po s i t i on o f a l i c n s , t h a t i s , a p e r s on \\' h o 1 s 
not a British subject, a British protected person, or an 
Irish citi:en, has been vastly impro ' Cd since the 
Immigration Amendment Act 1978 . 41 

Tn the legisL1tion prior to 19..,8, distinctions h'ere 

39 (1967; Cmnd. 3387). 

40 Jurisdiction is conferred by Scheaule. t XXII 
Administrative Appe·ls Tribunal Act 1975. 

41 s . 2 Aliens Act l'J48 - definition of 'alien'. 
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made between aliens and non-aliens. The latter were 1n 
a "privileged position". 42 Deportation provisions 
pertinent to aliens were fou nd in the Aliens Act 1948. 
Under ~cction 14 of that Act, the Minister of Internal 
Affairs could order an alien to leave New Zealand if 
a court certified that the alien had been convic ted of 
an offenc e punjshable by a term of imprisonment exceeding 
12 months and recommende<l deportation. The ~!inister 
co uld also deport if he was satisfied th a t it was not 
conducive to the public good that the alien be allowed 
to remain 1n New :ealan<l, and the deportation order WJS 

approved by the Governor - General in Council . These 
powers were exercisable irrespective of the length of 
time in ivhich the alien had remained in Neh :::ealand. 

Under section 22 of the Immigration Act 1964, 
persons not being New :ealand citizens, nor aliens, 
could be deported by the Minister of Immigration, if 
they had committed offences in \ew Zealand, punishable 
by a term of imprisonment exceeding 12 months, within 
five years of their arrival in New Zealand. But in the 
case of an offenc e committed outside New Zealand, for 
which a , 1ew Zealand court could impose a term of 
imprisonment exceeding 12 months, no such period limitation 
existed. 

In 1976 43
, subsection (lA) was in erted in section 

22. It was applicable to 1 any person 1
, that is, both 

aliens and non-aliens . If such a person wa convicted 
of an offence committed in or outside New Zealand for 
which a court could impose any term of imprisonment, 
within two years of his arrival in New Zealand, he would 
be liable to be deported. 

There were advantages 1n being a British subject, 
protected person or Irish citizen. Firstly , there was 
the period limitation whereby if such a person committed 
an offence after five )Cars of his arrival in New Zealand, 

42 N.Z. Parliamentary debates Vol.416, 1977 : 5343 . 

43 Immigration Amendment Act 1976. 
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he could not be deported. An alien in the same position 
did not have that protection. However, this advantage 
was limited by the definition of 'arrival' in section 
22 (2) . A person who had ar riv ed in New Zealand on more 
th an one occasion was deemed to have arrived in New Zea land 
on the da t e on which he last arrived in New Zea land before 
the commission of the offence. Hence, if a person went 
overseas for a short time and returned, the five year 
period ould have had t o start running agai n from his 
latest arrival date only. 

Only an alien was subject to be deported on the 
grounds that it was not ~onducive to the public good that 
he should remain in ~ew Zealand. Courts also tendeJ to 
view aliens in a less favourable light, mainly because 
under the common lai- aliens had no rights of entry into 
British dominions or allegiance, ¼hercas British subjects 
did, except where statute removed this right. 44 

However, in neither the case of aliens or non-
aliens, ~ere there any provisions for appeal against 
deportation, and it ~as rare for anyone to try and 
challenge an order. 45 

With the ratification of the International Covenant 
on Civil and Political Rights by New Zealand, an obligation 
was undertaken under Article 13 to provide a right of 
appeal for aliens being deported. The resulting changes 
in the deportation legislation were ~ade applicable to all 
non-New Zealand citizens. Ihus, under the present situation, 
the same provisions apply. Aliens and Commonwealth citizens 
are subject to the same criteria for deportation, and both 

44 Schmidt supra n . 23. 
F.M. Brookfield "Case and Comment" fl979J N.Z.L.J. 
18,19. 

45 It appears that Pag~ara is the only case, 
challenging the validity of an orde~ that has been 
reported during the lifetime of the Aliens Act 1948. 
The writer has beer. unable to find any case 
challenging an order made under s.22 Immigration 
Act 1964. 
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have the same opportunities to appeal against their 
d . 4 6 eportat1on. 

It is in this setting of changing judicial and 
international opinions that New Zealand's deportation 
legislation has been vastly reformed. There has been 
a move away from the situation of wide and unfettercJ 
~linisterial discretions in this area. Instead, the 
lcgi:lation has moved to give protection to persons 
liable to be deported, through the safeguard of appeal 
r.iachiner;. 

46 It has been suggested that there may be residual 
benefits for Commonwealth citizens. Brookfield 
suggests that in exercising discretionary powers, 
the Minister and other immigration officers may 
be under a duty to act fairly in the case of 
Commonwealth citizens only. 
Brookfield op. cit. 
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DEPORTATION PROCEDURES UN DER 

PART IV IMMIGRATION ACT 1964 

Th e Immi grat i on Ame n dme nt Ac t 1 978 repea l e d 
Pa rt IV of th e pr i nc ipa l Ac t a nd t he Al ie n s Ac t 1948 . 
In their pl a c e , it s ubst i tut e d a new Part I V wh i c h 
cont aine d e x t en si ve provisions deali ng with t h e depor t a t ion 
of pe r son s c onvi c t ed of offences after residing in 
New Zea l and fo r a c e rtai n per iod, terro r is t s and pe r son s 
whose co nt i nu e d prese n c e cons t it ut e a threa t to nati onal 
sec uri t y . The Amendmen t Act also provided for r ig ht s of 
appeal in r espec t of the first two groups of pe op l e . 

Before examining each group separately and the 
differen t provisions which apply to each of them, t his 
paper will examine the various procedural provis i on s 
common t o all groups . 

Firs t ly , if a deportation order is made under 
section 22, it must contain the information required by 
subsection (11). The order must s t ate the provision 
under which it was made, the ground(s) on which it is 
made and notice of any rights of appeal and the manner 
in which it is to be exercised. This subsection ¼as 
added to the Immigration Amendment (No. 2) Bill after it 
was reported back from the Statutes Revision Commi t tee . 
It is not clear why this provision ¼as added, 47 however, 
it is a welcome requirement in the interes t s of fairness . 

The usefulness of the requirement to state the 
ground(s) on which the order was made may be limited by 
the ambiguity of the meaning of ' ground(s)' . If the 
ground(s) stated are merely repetitious or a paraphrase 
of the statutory provision under which the order is made 
then the requi r ement to state ground(s) will not be verv 
helpful . That is to say, ~ deportee really needs t o know 
the actual reasons why he is being deported so as t o more 

47 The Labour Department official (Immigration Division) 
interviewed by the writer was not aware of the 
reasons for adding this provision . 
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effectively utilise his rights of appeal or review. It 
would place a heavy evidentiary burden on him when 
seeking review to show, for example , that there was a 
failure to take into account relevant considerations, if 
he does not know what facts the Minister relies on in 
the first place, to deport him. 

There is the argument that the word 'ground(s)' 
was intended to be used in its narrow sense. That is, 
it applies in the situation where there is a decision to 
be made out of a finite number of alternative grounds 
fixed by law, and the decision must indJcatc which of 
the grounds forms the basis of the decision, even though 
no reasons need be stated. 48 

In support of this contention, it could be saiJ 
that the use of both the words 'ground(s)' and 'reason_' 
in the same amending Act showed an intention to use 
them differently. 49 

However, this narrow definition of 'ground(s)' 
does not apply in the section :2 (2) situation hhere there 
is only one ground for deportation and not a number of 
alternative grounds. 

In any case, 1n practice, the Immigration Division 
will state the facts on which the deportation order is 
made, linking those facts with the relevant statutory 

. . 5 0 prov1s1on. 

48 R. v. Syke_§_ (18 7 5) l Q.B.D. 52. 

49 Clause 7 (1) Fifth Schedule "Every decision of the 
Tribunal shall be given in writing, with a state-
ment of the Tribunal's reasons for the decision." 
Cf however the reverse usage of the words 'grounds' 
and ~easons' in the Official Information Bill. e.g. 
cls 15, 17, where 'grounds' are used to mean 'reasons' 
and vice versa. This peculiar usage arises because 
of the codification of 'reasons' used in the Bill. 

50 Supra n.6. 
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There is no provision stating that the deportation 
order is to be actually served on the deportee . This is 
only implicit from sections 22A(l) , 22C(2) and 22G(2) . 
However, of course, in practice notice is served on the 
deportee. In most cases, as the deportee is serving a 
prison sentence, notice of the order made against him is 
sent to the Superintendent of that prison. In other cases, 
it is sent by registered mail to the deportee. 51 

The situation of notifying a person of a deportation 
order made against him is unsatisfactory. In some 
instances, notice has been given montLs anC: even a year 

52 after the order has actually been made. In the case 
where a person is serving a term of imprisonment, it would 
be considerate, if not fair, for notice o be given as 
soon as an order to deport is made. 

The person liable to be deported 1s given 28 days 
to leave the country voluntarily under section 22A(l). 
The 28 days are calculated from the day on Khich the order 
or a copy of it is served on him. 

It is clear from the plain words of section 22A 
that this period cannot be calculated from the date on 
which a "written notice" of the order is served on the 
deportee. The words "written notice" only appear in the 
sections providing an appeal. It is only after an appeal 
has been filed, heard and dismissed that the period of 
28 days is deemed to commence after the date when the 
written notice is given to the deportee. 53 

Thus, it appears, that where an appeal has taken 
more than 28 days to be lodged and heard from the date 
that notice of the order is given, and is ultimately 
dismissed, then the 28 days' 'grace' given to the deportee 
has automatically expired. The deportee-appellant has no 
opportunity to leave voluntarily and is subject to the 
deportation procedures in section 20. 

51 Idem. 

52 Pe 'a v. Minister of Immigration _________ ___..,,_ __ _ (1979) Deportation 
Review Tribunal. DRT 8/79. 

53 S.22H(2). 
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Where an appeal 1s 111 the process of being heard, 
the order is suspenJe<l until the final determination of 
the appeal. 54 (Note that there is no appeal right for 
deportation on national security grounds, hence, only 
section 22A(l) is applicable to this situation.) 

On an application for review, an interim order 
may be applied for by the applicant under section 8 
Judicature Amendment Act 1972 (as amended). In order to 
preserve the position of the applicant, the court may 
declare that the respondent (that is, the Department of 
Labour) ought not to take any further action pending the 
outcome of the substantial application. 

In cases involving people who have remained in 
New :ealand after their temporary permits have expired, 
courts have refused to grant an interim order on the 
grounds that such a person has no right to remain 1n 
\l .., l d 5 5 Tl h ' . . ' .\ew _ea an . 1ey ave no pos1 t1on to preserve. 
However, it is submitted that a person who is resident 
in ~ew :ealand is in a different situation. He has an 
expectation of remaining in, ew Zealand. Therefore, if 
a deportation order is made against him and he seeks 
review his chances of obtaining an interim order with the 
effect of delaying his deportation till after the review 
proceedings, are greater. 

Finally, the minister has the power to apply to the 
District Court for an order for the custody and detention 
of the deportee until he is placed on a ship or aircraft 
that is leaving New Zealand. The District Court Judge 
hearing the application must be satisfied that this course 
is necessary in the public interest, and he may have 
regard to evidence that would not be admissible in a court 

f . d d 'd 56 o law 111 or er to ec1 e. 

54 s.22H(l). 

55 Movick v. Attorney-General ~978] 2 N.Z.L.R. 545. 

56 s.22H(3) - (5). 
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DEPORTATION REVIEW TRIBUNAL 

Persons Entitled to Appeal to the Tribunal 

The Minister of Immigration may deport a person who 
is convicted of an offence committed before he has resided 
1n New Zealand for a period of two years after his 16th 
birthday, and this offence is one that a court has power 
to impose imprisonment for. 57 Under 5ection 22(1) (b), if 
the offence 1s committed in New Zealand before the person 
has resided 1n Ne~ :ealand for five years, then the 
Minister crn only deport him if he is sentenced to 
imprisonment for a term of 12 months or more. If the 
offence is committed outside ~ew :ealand, and a New Zealand 
court has convicted and sentenced him to imprisonment for 
a period exceeding 12 months, then the protection of five 
years' residence does not apply. Finally, under paragraph 
(c), a person may be deported where the court has certified 
that the person has been convicted of an offence before he 
has resided in New :ealand for five years, or of an offence 
committed outside New :ealand, and in either case the court 
is empowered to impose a term of imprisonment for 12 months 
or more and the court has recommended deportation. 

There does not appear to the writer to be any reason 
why an offence committed outside ~ew Zealand should be 
treated differently from an offence committed inside 
, ' ew Zealand. It is speculated whether any distinction was 
intended at all. 58 The distinction may have been created 
only because of a misdrafting of this difficult section. 

Section 22(1) (b) and (c) cover the area where a 
person has resided in 'ew Zealand for over ti o years and under 
five years. In the former, the person must he sentenced 
to a term of imprisonment exceeding 12 months before a 

57 s. 22 (1) (a). 

58 When this situation was pointed out in an interview 
with a Labour Department official, his first reaction 
was to suggest that the writer had interpreted the 
section incorrectly. However, it is submitted, that 
the section clearly makes a distinction between 
offences committed in and outside New Zealand. 
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deportation orde r can be made . In the latt er, it is only 
necessar y for the court recommending the deportation, to 
have the power to do so. No doubt, these provisions in 
respect of the length of time of imprisonment arc supposed 
to suggest that deportation is intended only for persons 
who have committed serious offences or crimes. 

In contrast, under section 22 (l) (a), a person 
ha ving resided in New :ealand for less th an two years may 
be deported for any offence punishable by imprisonment. 

The rationale behind this difference is presumably 
that there is a need for more protection for the person 
who has resided 1n Neh' :ealand the longer because he has 
a greater interest at stake . Thus, the person who has 
been in ~ew :ealand for less than two years is in a more 
vulnerable position. 

It is submitted that section 22(1) 1s only intended 
to apply to persons who arc legally resident in New Zealand, 
al th ough the sect ion does not say 'lawfully resided '. In 
an analogous situation \\here the English Court of Appeal 
had to determine the meaning of 'ordinarily resident ', 
Lord Denning took the approach that the word 'lawfully' 
should be read into immigration legislation. He felt that 
a person not lc:ndully in the country should not qualify 
for rights which were given to those who were lawfully 

. d 59 res1 ent. 

Thus, it is submitted , that where an illegal 
immigrant commits an offence that brings him under the 
provisions of section 22( 1), he has no right to claim the 
protection of 'residency' 1n Nei· Zealand or the right to 
appeal to the Deportation Review 1ribunal. He is technically 
an illegal immigrant and is liable to be deported under 
sec t ion 20 for an offence of breaching the permit system ; 
rather than being deported under the grounds in section 22(1) . 

~ , 
59 Re Abdul Manan 1971 1 W.L.R . 859, 861. 
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Under ::.ection 22(4) a person who is ordinarily 
r esident in New Zealand is deemed to be 'residing ' in 
New Zealand for a year if he is not absent in that year 
for more than 30 days from New Zealand . A person who is 
n o t ordinarily resident in New Zealand and who stays in 
the country for less than a total of 30 days, is deemed 
not to be residing in New :ealand during those days . 
All three paragraphs of subsection (1) use the phrase 
'(whether or not continuous)' after talking about their 
respective periods of residence . It appears therefore, 
that for the purposes of section 22(1), it is not 
necessary for a person to have resided in New Zealand for 
five years continuously in order to obtain the benefit of 
such a period of residency. Rather, it seems that one 
could accumulate the years that one has resided in 
New Zealand, after subtracting one's periods of absences 
from the country. 

There is a time limit on when a deportation order 
can be made by the ~linister in the situations provided 
for in section 22 (1). 60 This is desirable, as a person 
falling under subsection (1) should have a right to know 
as soon as possible whether he is to be deported or not. 
The order must be made within six months from the date 
when the person is released from detention, or where there 
is no sentence of imprisonment, from the date of his 
conviction. 

It was suggested to the Statutes Revision Corrnittee 
that six months was 'quite long enough for any efficient 
Department to act and long enough for the deportee to 

. . f . ' 61 Th . remain in a state o uncertainty . ere is even ~ore 
force in this argument for people who are serving sentences . 
The time for the Minister to order deportation in these 
circumstances, is extended by the length of the sentence. 

60 s.22(9). 

61 N.Z. Council for Civil Liberties "Submissions to 
the Statutes Revision Committee on the Immigration 
Amendment (No.2) Bill", p.2. 
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l O 2 A complaint was mate to the Ombudsman in the 
case where a prisoner, serving a three year sentence was 
kept guessing for 18 months about whether he was to be 
deported . This is typical of a situation which can arise 
under the Act. An early decision to deport is desirable 
from the viewpoint of the person in prison as decisions 
by the Justice Department as to home leave and work parole 
cannot be considered until a decision to deport has heen 
made. 

The Ombudsman suggested that the Department of 
Labour should give some form of interi111 reply as to 
whether the prisoner Kould be liable to be deported. The 
Secretary of Labour has agreed to implement this suggestion. 63 

This will mean, it is submitted, an improvement in the 
situation where, as there is no provision to serve a copy 
of the deportation order or a notice of it within a 
specified time, long delays have occurred between the 
making and communicating of the order to the deportee 
(supra). So long as the Department maintains some corres-
pondence with the deportee who 1s serving a term of 
imprisonment, these delays, it is submitted, will be 
shortened. 

B. The Tribunal 

It is to the Deportation Review Tribunal that 
deportees under section 22(1) are to direct their appeals. 
It was largely an independent initiative of the Department 
of Labour to reform the deportation legislation that led 
to the Amendment Act of 1978. 64 It was felt that there 
was no valid justification for having two sets of statutory 
provisions to deal with the deportation of non-New :ealand 
citizens. The Department wanted a single set of provisions 
to apply equally to aliens and Commonwealth citizens and to 
. } . 6 5 incorporate t1em into one statute. 

62 Report of the Ombudsmen for the year ended 31 March 
1981 New Zealand Parliament. House of Representat-
ives. Appendix to the 7ournals, 1981, A.3. pp.13-14. 

63 Ibid, 14. 

64 Supra n.6. 

65 Idem. 
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Lt was however New Zealand's decision to ratify 
the International Covenant on Civil and Political Rights 
which required her to implement into her domestic law 
the obligations that she had undertaken. The Ministry of 
Foreign Affairs stated66 that by establishing a tribunal 
to hear appeals, New Zealand fulfilled her basic obligation 
under Article 13. It further stated that Article 13 

imposed an obligation to give rights of appeal only to 
aliens lawfully within the territory of the state. It did 
not apply to persons 1vho had entered the country fraudulently 
or who had breached the conditions on which they had entered. 67 

There is, as noted before, a belief that persons 
who enter the country on a temporary hasis and who breach 
conditions of their entry, have no right to remain in the 
country or have no expectation of being able to remain 
here. On the other hand, persons ordinarily resident in 
the country have an expectation of being able to remain, 
and where they are ordered to be deported, they should be 
able to have full appeal rights in order to present their 
case. 

The wording of Article 13 suggests that a separate 
body to hear the alien's case is not necessary. The 
competent authority is in fact the Minister of Immigration, 
and it is he who makes a decision to deport someone or not. 
!Jenee, if the deportee is given an opportunity to present 
his case before the 'competent authority 1

, that, it is 
submitted, would be adequate to satisfy the requirements 
of Article 13. 

The decision, however, was taken to set up an 
independent appeal authority to hear appeals from persons 
liable to be deported under section 22(1). A court of law 
was not considered to be an appropriate body to hear an 
appeal. This was because it was thought that as a court 

66 Ministry of Foreign Affairs. "Comments on the 
Immigration Amendment Bill." (20 March 1978). 

67 Ibid, para 1. 
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imposed the penalty for th e offence commi tte d by a person 
making him liable to be deport ed , it would be mo re 
desirab le to have a body, divorced from this task to hear 
an appeal on the question of deportation. Further, it 
was felt that havin g a tribunal was advantageous to the 
appel lant because evidence that was not admissib l e in a 

68 court , could however he produced before a less formal body. 

The Deportation Review Tribunal consists of three 
members, on who is appoin t ed Chairman . 69 The Chairman is 
to be a barrister or solicitor of not less than five years 

d . 70 J . 1 h h stan 1ng. T1ere are no requirements t1at t e ot er tho 
members are to be qualified in any particular field of 
expertise. 1here is, it is submitted, no need for the 
other members to be qualified in any other way because of 
the subject matter of the appeal. It deals with an 
individual's character and personality, and his relation-
ships with other people and, therefore, it is contended, 
that the other members need onlv have a wide experience 
of life 1n ieneral and experience in dealing ¼ith people. 
In view of the nature of such 'qualifications', it is 
submitted that statutory codification of them is 
inappropriate . 

The members are appointed by the Governor-General 
on t}e recommendation of the linister of .Justice. 71 Their 
term of office is three years, but any member may be 
reappointed. At time of writing, the members are 
Dr J.M. Priestley (Cha irr1an), Ms ~i.M. Bailey, a managing 
director and Mr J.L . fuohy who is retireJ. 72 

68 Supra n.6. 

69 s.22B(2). 

70 s . 22B(2) (a), 

71 s.22B(3). 
See "First Report of the Public and A ministrative 
Law Reform Committee" 0.968) para . 42. 
The P .A.L .R . C. recommended that appointments to 
administrative tribunals should be made by the 
Governor-General acting on the advice of the minister 
concerned . It was said that "it should disrel any 
illusion that the department of state administering 
the tribunal may be exercising undue control over 
its personnel ." 

72 New Zealand Gazette Vol . :, 1979 : 3. 
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Members may be removed from office by the ~linister 
of Justice for disability, bankrup t cy , neglect of du ty or 
misconduct, or they may resign at anytime . 73 Deputies 
may be appointed and may act as a member where any member 
is absent from a meeting . 74 In the event of sickness or 
incapacity the Minister of Justice may appoint another 

t t · 1 f tl t member. 75 Th · · person o ac 1n pace o 1a ese prov1s1ons 
remedy the situation where one member may be unable to sit 
on an appeal because of a personal interest in the case. 
As all three members form a quorum, the tribunal would not 
b bl h 1 . - b bl . 76 ea e to ear an appea 11 a mcm er was una e to sit. 

The members are not personally liable for acts 
which are done in good faitl1 in pursuance of their powers 

d h . . f J 1' "b 1 77 an aut or1t1es o t1e r1 una . 

The Tribunal sits at such times and places as the 
Chairman or Tribunal appoints. Generally, in practice, 
it is the Chairman who decides . All three members must 

78 be present before a sitting or hearing can take place. 
As two of the members live in Auckland and one in Wellington, 
and because some of them have other occupations, arranging 
a time may result in some delay because of the difficulty 
of setting a meeting date suitable for all three members. 
Sittings may be adjourned from time to time. So far, two 
h · h b d. a · d. 79 ear1ngs ave een a Journe sine 1e. 

73 Cl.2 Fourth Schedule. 

74 Cl.4 Fourth Schedule. 

75 Cl.5 Fourth Schedule. 

76 See the problem that arose with the Shop Trading 
Hours Commission noted in Capital Letter (1979) 
2 T,C,L-, 4-,/3 ; and the resulting change in 
the legislation - Shop Trading Hours Amendment Act 1979. 

77 Cl. 9 Fourth Schedule. 

78 (1. 8 Fourth Schedule. 

79 Robinson v. Minister of Immigration (1979) 
Unreported, Deportation Review Tribunal, DRT 1/78. 
Wesseling v. Minister of Immigration (1980) 
Unreported, Deportation Review Tribunal, DRT 8/80. 
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The Tribunal tries to arrange to have its hearings 
111 premises close to the appellant's residence or place 
oI imprisonment. BO If the appelLrnt is in prison, the 

practice has been to have the hearing outside the prison 
premises. For this purpose, the Secretary of the Tribunal 
arranges with the Prison Superintendent to bring the 
appellant to the hearing. 81 The Tribunal has sat in 

various cities around New :ealand depending on where the 
appellant is situated. 82 rheir travelling and other 
expenses arc paid from money appropriated by Parliament 
pursuant to the Fees :rnd Tra\·elling Allo,,·anccs Act 19Sl. 83 

The Tribunal is deemed to be a Commission of Inquiry 
under the Commissions of Inquiry Act 1980, but the 

provisions of that ,\et are subject to the pro\·1sions of the 

Immigration Act 196-l and any regulations made under the 
84 

1961 ~et. There have been no regulations made yet which 
deal ¼ith the Deportation Revic¼ Tribunal. Several of the 
provisions in the Commissions of Inquiry Act 1908 do not 
appear to be applic~ble because they are spccirically 
catered for in the Immigration Act 1964. These provisions 
arc in respect of the protection of members, the power to 
receive evidence that is not admissible in a court of law, 

the power to require certain information to be rroducecl, 
and referring a que-tion of law to the High Court. 85 

Clat1se 7 of the Fourth Schedule (Immigration Act) also 
specifies that sections 11 and 12 (Commissions of Inquiry 
Act) which relate to costs shall not apply. It also appears 

that the pohcr to cite parties under section 4 of the l 08 

Act is not applicable as the only two parties to any appeal 
before the Tribunal arc the deportee and the Minister of 
Immigration. 

BO Deportation Review Tribunal Guidelines for Appe_llants 
to _12._eportati_s_:,~ Review Tribunal, p2. (A Y'-''·''J(. v ). 

81 Interview with Tribunals Division Of ficer, Justice 
Department. June 1981. 

82 Auckland, Wellington, Christchurch, Raglan, 
Palmerston North, Hamilton, Invercarqill. 

83 Cl. 3 Fourth Schedule. 

84 Cl. 7 Fourth Schedule. 

8 5 They are s s.3 , 4 B , 4 C and 10 of the 19 0 8 Act . 
Dealt with in cls. 9, 11 of the Fourth Schedule, 
cl. 4 oi the Fifth Schedule and ~22E of the 1964 
Act, respectively. 
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'lhe provisions of the 1908 Act that may be applicable 
arc section 4A dealing with persons who may be entitled to 
appear, section 4D - the power of the Tribunal/Commission 
to summon witnesses, section 6 - the protection of persons 
appearing before the Tribunal, section 7 - witnesses' 
allowances and certain offences under section 9, for 
example, failing to produce documents . 

It is noted however, that even these provisions 
are subject to the enactment under clause 10, Fourth 
Schedule, that the Tribunal shall regulate its own 
procedure as it thinks fit. This power 1s in turn subject 
to anything stated in the Immigration Act 1964 and it is 
submitted, the requirements of natural ju~tice. 

A person who intends to appeal from a deportation 
order made against him must file an appeal on the form 
provided by the Secretary of Justice. The appeals are 
to be sent to the Tribunals Division, Head Office in 
Kellington 86 within 28 days 87 after the order or a copy 
or written notice of it is served on the appellant. There 
1s no provision for the appeal to be sent anywhere else. 

It is interesting to note that under section 20A, 
a request to be not deported is to be made within 14 days . 
In this more limited period offices of the Department of 
Labour are able to receive requests on behalf of the 
Minister. However, the longer period to lodge an appeal 
to the Tribunal seems justified where an appeal must he 
forwarded to one place only . 

In the first draft of the Bill, appeals to the 
Tribunal were to be made within 14 days. It was submitted 88 

by the N.Z. Council for Civil Liberties that the Tribunal 
should have the power to extend time for appealing. The 
Department of Labour agreed 89 that it would be usual for 

86 Cl. 1 Fifth Schedule. 

87 s. 22C(2). 

88 Supra n.61 p.4. 

89 Dept . of Labour "Departmental Comments on Submissions 
and Discussions on the Irnnigration Amendment (No.2) 
Bill." p . 4 . 
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there to be some provision for extending the time to 
appeal and proposed to discuss the matter with Parliamentary 
Counsel. In the end, the Statutes Revision Committee 
reported the Bill back to the llouse with the changes, inter 
alia, that the time to appeal be 28 days and not fourteen. 

As soon as practicable, after the appeal is filed, 
it 1s referred to the Tribunal for determination. 90 The 
Tribunal notifies the ~linister of the appeal and sends a 
copy of it to him. The Minister is given time to notify 
the Tribunal of his intention to make representations. 91 

It appears that 111 practice, the Minister will send in a 
full report giving his reasons for making the deportation 
order. 

The Tribunal can require either party to supply any 
information which it requests regarding the case. 92 The 
Tribunal sends out to every appellant a note entitled 
" Gu i de 1 i n e s for App e 11 an t s t o ( s i c ) De p or t a t i on Re\" i e \\ 
Tribunal". 93 It is a very helpful summary, informing the 
appellant of the role of the Tribunal, the factors it will 
consider in hearing an appeal and the procedure it will 
follow. The Tribunal also offers the services of an 
interpreter should the appellant require one. 

When a date is fi. ed for the hearing, notice of the 
time and place is to be sent to the appellant and the 
Minister. 94 In fact, the Tribunal, where the appellant is 
represented, will also send a notice to the appellant's 

· 
9 5 TI . . 1 d b t d representative. 1e parties are ent1t e to e represen e 

at a hearing ~hether it be by legal counsel or otherwise. 96 

In the majority of cases as at l July 1981, the appellant 
97 has been represented by counsel. 

90 Cl 2 Fifth Schedule. 

91 Cl 3 Fifth Schedule. 

92 Cl 4 Fifth Schedule. 

93 See Appendix D. 

94 Cl 5 (1) Fifth Schedule. 

95 Supra n.81. 

96 Cl 5(2) Fifth Schedule. 

97 Out of 26 cases where bo th parties were present, 
84·6% of the appellants ~8re represented. That is, 
22 appellants. 
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At the hcarjng, both parties ma\· call evidence, 
made submissions and cross-examine each other ' s hitnesses . 98 

The appellant is required to prese n t his case first . 99 The 
onus is on him to convince the Tribunal that his deportation 
order should be qua.shed . If he decides to give his own 

"d J h . . d h 100 ev1 ence t1en e must give 1t un er oat . In one case 
where counsel for the Minister invited the Tribunal to draw 
an a.dverse inference because of the appellant's failure to 
give evidence, the Tribunal firmly declined to do so . Tt 
said that it would only determine the appeal on the evidence 
placed before it. 101 Where the appellant does intend to 
give evidence, he may he questioned by the ~linister's 
counsel and/or the Tribunal itself. 102 

The Tribunal is not bound by any rules of evidence 
and may inform itself in such manner as it thinks fit. 
Subject to this, the Evidence Act 1908 applies. The 
Tribunal has in past practice received and considered a 
wide range of evidence. The Minister may send to the 
Tribunal police, probation and psychologists' reports if 
they have been obtained by the Departm nt of Labour in order 
for the Minister to make the decision to deport. The 
appellant may send in prison ¼arden's references, references 
from Church leaders, employers or relatives. Witnesses who 

/ 
have been called range from relatives, spouses, fiances, 
employers and so on. Often the Tribunal has copies of the 
sentencing notes of the court tl1at has recom~ended deport-
ation. These exanples are, of course, only indicative of 
the sources of evidence that a.re brought to the Tribunal's 
attention or disclosed to them. They arc not exhaustive 
lists. 

The Tribunal Kill assess the evidence offered and 
the credibility of witnesses that appear. It hus been 

98 Supra n.80. 

99 Idem. 

JOO Idem . 

101 Letele v. ;1ir0,._~te_r of Immigration (197 ' ') Unreported, 
De po r t a t i o n Re v J e ,,· T r i b u n a 1 , D RT l 4 / 7 9 , pp 2 - 3 . 

102 Supra n . 80. 
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c r i t i c a l o f a s s e r t i on s ma cl e 1, h c r e n o c \. j d c n c e 1 s g i \ en 1 n 
103 

support ancl it hc1s expressed r csc n ·ati ons in respect of 
e,·iclence given by cer tJ.in witnesses. 104 

Where the Tribunal has differed i~ith the ~linister's 
decision or a court's recomm endation to deport, it may be 

because of ce rtain evi denc e rec ei vecl hy it, which was not 
before the Mini s t e r or court 105 or the e\·idencc before the 
Tribuna l reveals that the Mini ster has proceeded to mG.ke 

cl . k . 106 an or er on a m1s ta en assumption. 

If one or both of the parties do not appear then 
on proof of service of th notice of the hearing , th e 
Tribunal may nevertheless proceed to de t err.iinc the appeal. 
At p re s en t the re i s an a pp e a 1 p en d in g \1· he r e ~ t he a pp c 11 an t 
. . A 1 . 1 o 7 I 1--, h 11 b 1 s 1 n u s t r a 1 a . n t 1 L1 t c a s e , t e J. pp e an t may e 
unable to reenter ~cw Zealand because of the deportation 
order made against him. Thus the Tribunal illay have to 
determine the appeal on any writt~n submissions th at the 
appellant and Minister give t o the frjbunal . 

Where it appears to the Tribunal that the appellant's 
absence from the hearing may be due to not having received 
notice of it , the Tribunal will adjourn the hearing sine 
d . 108 1e . 

Hearings are open to the public. Hoh·ever, the 
Tribunal may receive evidence in private, cleliberate in 
private and ma:-· order that parts or the Khole o.:- the 
proceedings be not publishecl . ~evertheless, the names and 
descriptions of the parties to the appeal cannot be prohib-
. df 11· . 109 If . 1 1· hd 1tc rom pul 1cat1on . a report 1s pu0 1s e 111 

103 Gould v . Minister of Imrni'jration (1379) Unreported, 
Deportation Review Tribunal , DRT 10/79 , pp . 5-6 . 
Tanu v . Minister of Immigration (1980) Unreported, 
Deportat io n Review Tribunal, DRT 9/80 , p.3. 

104 Fuala.~ v. Min is ter of Imrnigrati0n (::.979) l.Jnreportea, 
Deportation Review Tribunal, DRT 3/79, p.3 . 

1 0 5 C h a n v . M i n i s t e r o f I mm ~-a t j__o -22. ( l '.J 8 ') ) Un r c po r t e d , 
Deportation Review Tribunal, DR1 6/80, p.4. 

106 Suput v . Minister of Immigration (l'J79) Unreported , 
Deportation Review Tribunal , DRT 4/79 , p . 3 . 

107 DRT 7/81. 

108 Wesseling, supra n. 7 9. 

109 Cl . 6 Fifth Schedule. 
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br c:1c h of the o r de r t he n under section 22 I, th e person h' ho 
puhli shes i t co mmit s ~111 of f en ce an d is li ab l e too. fi n e 
no t exce ed i ng $500 . The Tri bunal has exe r cised i t s powe r 

h ' b' b l ' . . 98 110 t o pr o 1 1t pu 1ca t 1on 1 11 t wo cases as a t 1 J u ly ll 1 . 

The Tribun al has t he dut y to hear appeals to quas h 
depo rt ati on or de r s . 
22D( l ) if 

It may quash orders under sect ion 

22D(l) . 

it is satisfied that it would be undu l y 
harsh or unjust to deport the applican t from 
New Zealand , and that it would not be contrary 
to the public interest to allow the person 
concerned to remain in New Zealand . 

There are two limbs to be satisfjed in sect i on 
Most of the appellants seem to place t he bu lk 

of t heir a r gument on the first limb, that is, it is 
' unduly harsh' or 'unjust' t o deport . Should this point 
fail to satisfy the Tribunal t hen it h3s no need to go 
on and consider the ~econd question 0,1 the public interest 
point . 

There arc distinctions be t ween something being 
' unduly harsh ' and some t hing being 'unjust'. For instance, 
where deportation may be just, for example, for a ser10 • 

drug offence, it may nevertheless be undulv harsh because 
i t has severe detrimental effects on the deportee's 

1 l .f 111 I h J d 1 per s on a 1 e . On t 1 o t c r 1 an , 1 c e port e e may not 
be too affected if he 1s deported because he does not ha,c 
deep ' roots ' or ' ties' with the country , or deportation 
will not affect his rela t ionships with other people in 
New Zealand. However , it may be unjust to deport him \\here 
he is to be deported because he has co,nmit t ed his first 
offence a nd i t happens to be for a 'minor ' offence such as 

. 112 car con version. 

110 Karet v. Minister of Immigration (1979) Unreported , 
Deportation Revi e w Tribunal, ORT 12/79; 
Pen_i. v . Mi n ister 0 Immigration (1981) Unreported, 
Deportation Review Tribunal , ORT 1/81 . 

111 For example, Suput supra n. 106. 

11 2 Aitaua v . !1ini~ter of Immigration (1 )81) Unreported, 
Review Tribunal, ORT 3/81 , p.3 . 
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The wordin g of section 22D(l) appears difficult to 
satisfy . llowever, it is submit ted that of the cases 
decided by the Tribunal as at 1 July 1981, the Deportation 
Review Tribunal ha s not tak en a t oo restrictive view of 
the criteria. 

Although the Tribunal has said that difficulties 
1n finding accommodation and employment do not render 
depor t a tion 'undul y harsh' or 'unjust' as they are t o be 
shouldered by a ll deportecs, 113 the lribun al ha s been 
prepared to construe the provisions liberally depending 
on the facts of each case. further, it is submit t ed that 
the Tribunal' s approach in respect of accommodation and 
employment difficulties, is correct . These problems arc 
inevitably going to arise when a person is deported . It 
could be said that in these circumstances deportation is 
' harsh ' , but it is submitted , it is clearly not 'unduly' 
harsh . 

In Re Nabi v . .Minister of Immigration ll 4 the 
applicant, an Aghanistani had been ordered to be deported 
on the grounds that he had been con,icted of a severe drug 
offence and was presently serving a four year sentence of 
imprisonment. The Tribunal said that it was not unduly 
harsh to deport the applicant from New :ealand. However, 
on the facts it was clear that the applicant would be in 
serious danger if he were deported to his home country . 

The Tribunal was willing to construe the words in 
section 22D(l) 'unduly harsh to deport the applicant from 
New Zealand ' as meaning 'unduly harsh to deport the 
applicant to Afghanistan'. Hence, it decided that to 
deport Nabi to Afghanistan would be unduly harsh. However , 
the applicant failed to satisfy the Tribuna l on the second 
limb. That is, that it would not be contrary to the public 

113 ~ v . Minister of Immigration (1980) Unreported, 
Deporta t ion Review Tribunal , ORT 7/80, p . 4. 

114 (1980) 2 N . Z .A. R . 84. 
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interest to alloh' him to remain 111 ~eh :::c,1l:1nJ. 
the appeal was clismissecl, 

Thus, 

The Tribunal, however, clicl not leave the case there. 
It made strong rec omme nclat.ion s to the Minister t o exercise 
his discretion to deport in such ways that might avoid 
having to deport ~ahi to Afghanistan and to therefore, 
avoid the fate that would probahl)' befall him. 115 

The range of nwtters that the Tribun:11 .is to ha\·c 
re g a r cl on ma k i n g i L cl e c i s i on i s \.;i cl e . 1 t i s s up p 1 em en t c cl 

by the provision that the Tribunal is cmpoKcred to have 
r cgarJ to any other matters that it co:1"i1.lcrs relc\·ant . 116 

The matters that arc to he considered arc those that exist 
I d .i:: h I . 117 h .h 1 h f as at t 1 e ate o J_ t e 1 ear 1 n g . T e T r 1 un a , t ere or c , 

has an advantage over the ~1inister, in that it obtains th e 
mos t up-to-date information and is aKare of recent develop-
ments in t e rms of the appellant ' s character and relation-
ships . 

The outcome o f c a c h c as c i s de t e r r:i in e d by i t s o \\°Il 

set of facts . In such an area of decision making, the 
facts arc all important, and the process of balanciPg and 
\\'eighing up the facts is a delicate one. In one case 
certJ.in factors ,,ilJ be of more Keight thc;n others and vice 
,·ersa. for example, the scrjous nature of the offence anJ 
the past criminal record of the appellant may be an over-

·d· - . 118 cl . h I . r1 1ng tactor 1n one case, an 1n .::rnot. c'· , t 1c 1nterc:3ts 
of the family may be the deciding factor. 11 J 

While it is not clcsirahle nor possihle to have 
precedents in this field of decision makinf,, it is inter-
esting to note the different approaches that the Tribunal 
has made in regarding the consideration 'interests of the 
family' . Where one spouse has JecidcJ to remain .in 

115 Ibid, 87-88. 

116 s .2 2D(2) , especictlly see para. (h) . 

117 P~ v . Ministc_E .£.f__Irnr:1igrat~n (1979) Unreported, 
Deportation Review Tribunal , DRT 8/79 , pp3 -4. 

118 Ibid. 

11 9 ~~.Put , s up r a i. • l O 6 . 



33 . 

New :::caJanJ 111 the e,·cnt or the other being deported, the 
Tribunal has taken two Jif[erent approaches. 

On the one hand, the effect of deporting the 
applicant would be 'to break up irrevocably the famil)· 
Un l. t ' . 1 2 0 On t 11 e other I d l h 1an , )ecause one spouse as 
stated her intention to remain, 'deportation will not on 
its own hrea.k up the family unit' and the resulting 
situation becomes one 'largely ... of her own ma.king' 121 

These can be seen as inconsistencies of approach 
by the Tribunal, but once again it is stressed that each 
case is determined on its own merits. Cert.'.lin other 
factors 1n one case may affect its outcome, so that no t¼o 
cases will ever be 'on all fours' with another. It would 
therefore be, it is submitted, improper to place too much 
significance on the Tribunal's findings in one case as 
opposed to any other. 

lhere is the question of what matters the Trih nal 
will ha\·e regard to under section 22D(2) (h). As the matters 
set out under section 22D(2) are already extensive, there 
has not been much occasion for the Tribunal to look beyond 
them. 

I . . d122 I 1· . . none case it was sai t1at re 1g1ous conversion, 
although genuine, had no bearing on the natters that the 
Tribunal wa~ required to consider. 

In Qould \". ~linistcr of Imr.1igration, 123 counsel for 
the applicant invited the Tribunal to ask itself the 
question whether the appellant was likely to make a good 
citizen. The Tribunal declined to clo so, reiterating that 
it could only exercise its jurisdiction under the terns of 
the Act and that the criteria for citizenship were in any 
case different, and a matter for the Minister of Internal 
Affairs . 
120 Idem. 

121 Letele supra n. 101. 

122 West v. Minister of Immigration (1979) Unreported, 
Deportdtion Review Tribunal, DRT 16/79, p.3. 

123 Supra n. 10 3 . 
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[n another case, the Tribunt1l . 1 2 4 s rnd that a 
magi s trate's recommendation for deportation was a relevant 
matter to consider. It felt obliged to g ive some h·eight to 
i t because it s a id that without the r ecommend a ti on, the 
dep ort a tion order would n e ve r have been made . 

124 Ch an sup r a n . 1 05 . p . 4 . 

It was s ai d in 1 975 that i t was rare for the then 
Minister of Immigr at ion to not accept a recommend -
ation o f t he court to d epo r t so meone , with the 
resu l t that cri mi na l s so r ecommended were a l most 
invariably deported . (New Zea l and Parliamentary 
debates Vol. 396 , 1975 441.) 

A rec o mmendation to deport is not part of the 
sentence and is not provided for the purpose of 
adding to a man ' s sen t ence i n terms of punishment 
(~ . v . Mahmod 11979] l N . Z . L . R . 62) It should be 
dealt with separately , after the court has dealt 
with the offence on its merits and the sentence 
to be presc r ibed . (~. v . Edgehill ~963 l Q . B . 593 . ) 

The main consideration that the court is to have 
is whether the potential detriment to the country, 
if the person was allowed to r emain , was shown to 
justify the recommendation . (R . v. Ca i rd (1970) 
54 Cr . Ap1. Rep . 499.) Other consideratio r.s to be 
taken into account are the nature of the offence 
committed, the person ' s past criminal record 
(~a i rd at p . 510) , the interests of his family and 
whether there was any evidence of mental instab i lity 
connected or resulting in the commission of the 
c r i me . ( ~ . v . N a z a r i ~ 9 8 ClJ l W . L . R . l 3 6 6 , l 3 7 4 . ) 

The New Zealand Court of Appeal has held that before 
making a recommenaation to deport, ~he sentencing 
judge should note the possible consequences of an 
order to deport the defendant (~ . v . Mahmod - supra) 
ID that c a se , a Singaporean was imprisoned for ten 
years on a drugs offence and was ordered to be 
deported to Singapore . The applicant claimed that 
he would risk facing a capital charge on the same 
offence if he was to be deported home . The court 
said that a deportation recommendation in that case 
was ' no t right on human i tarian grounds '. 

(Cf the English approach R . v . Antypas (1972) 
57 Cr . App . Rep . 207.) 

It has been held to be inappropriate 
r ecommendation to deport someone who 
sentence of life imprisonment . (~ . v . 
(1965) 2 Q . B . 3 1 2 . ) 

to make a 
is serving a 
!)ssa_§_ingh 
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It docs not appear that the Deportation Review 
Tribunal hns ever taken account o[ ministerial policy, 
i f an)' , a s on e o f t h e c r i t e r i a t o \v' h i c h i t w i 11 h ave 
regard, when determining an appeal . In this, and other 
respects, it differs in approach from the Australian 
Administrative Appeals Tribunal. 

The Federal Court of Australin has said 125 that 
although the AAT is not bound by government policy, it is, 
however, entitled to treat such policy as a relevant 
factor in the determination of an application for a review 
of the decision to deport. For this purpose, statements 
of government policy relating to the deportation of certain 
types of persons have been published for general inform-

. 126 at1on . 

The A.AT will not only have regard to government/ 
ministerial policy, but it will also revie~ anv poli~y 
,,;hich has been applied to the facts in reaching the 
decision to deport . This is part of the novel jurisdiction 
of the AAT to revie,,· policy considerations which govern or 
ff . d. . 12 7 a ect certain 1scret1onary powers. 

The position of the AAT in hearing deportation 
appeals differs from that of the Deportation Review Tribunal. 
Firstly, in ~cw :ealand the onus 1s on the applicant-deportee 
to satisfy the Tribunal that he should not be deported. In 
Australia, the Minister of Immigration and Ethnic Affairs 
has the burden of proof to justify his decision to deport. 128 

Secondly, the Deportation Review Tribunal has a statutory 
list of criteria to which it must have regard, whereas the 
AAT does not. 

125 Drake v. ~inister of Immiqration & Ethnic Affairs 
(1979) 2 A.L . D. 60, 69. 

126 For the current policy see Pearce, The Australian 
Administrative Law Service, 6029. 

127 Re Becker v. Minister of Immigration & Ethnic Affairs 
(l977)1 A.L.D. 158, 162. 

128 Re Pochi v. Minister of Immigration & Ethnic Affairs 
(1979) 2 A.L.D. 33. 
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For these reasons, it 1s submitted, the l.:J.tter wil1 
mo r e r eadily have regard to any ministerial policy th:1t 1s 
enunciated. The policy will provide the ,\/\r with some idea 
of t he matters taken into account br the !--linister in 
reaching his decision. '!he focus of the .\ustralian appro,1ch 
appears to he whether the Minister has, on the facts and on 
policy reached a decision that was right or preferable. Tn 
New Zealand there is, it is submitted, not so strong an 
examination of the Minister of Immjgr:.ition's decision to 
deport. Rather, the focus is on a neh' inquiry, h'hether on 
the nl.'.ltters stated in the Immigration .\et 1964, the 
applicant should be deported or not. The TribunJl is not 
concerned with whether the l1nister \,·as right or \\Tong. 

A decision of the majority is the decision of the 
Tr·1·bunal. TI I b · · · · far· . 129 1ere 1ave een two maJor1ty ec1s1ons so 
In both cases, the Tribunal was able to agree that the 
second limb was satisfied, hut the cases were finely 
balanced on the facts rendering deportation 'unduly harsh' 
o r ' un .i us t ' . 

After a hearing the Tribunal will occasionally give 
an oral decision. Hohever, the usual practice is to give 
a written decision about two to three veeks after the 
hearing . 130 The Deportation Review Tribunal ls required 
to give its decision in hriting and to 

f . J . ) . 131 o reasons w1t1 1t to t1e parties. 
g1 ·c a statement 
This requirement 

to give reasons involves the giving of reasons which are 
adequate and ·ntclligible. It is not satisfied if the 

.d . 1 1 d 132 I I statutory cons1 erat1ons arc mere}' reprccuce . n t1c 
dccisjons of the Tribunal, it appears that the Tribunal 
has taken pains to go throu~h all the matter: specified 
in the Imm i gr a t ion Ac t l 9 6 ..i , de a 1 in g 1,: i t h the fact s o f 
the case an<l the evidence aJdu ed. 

129 Cummings v. Ministc~r of Immi..Sl._!:_a!_i:_on (1980) Unre:r;,ortPcl, 
Deportation Review Tribunctl, ~RT 1/80; Tanu suprd n.103. 

130 Supra n . 8 0 . 

131 Cl. 7 Fifth Schedule. 

132 Clark v. Rent. Appedl board 1975 2 N.Z.L.R. 24. 
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The Tribunal has a seal h'hich is to he judicially 
. d . l t· 11 133 notice 1n all courts anc or a purposes. 

Under clause 8 Fifth Schedule no party shall be 
liable to pay the costs of any other party unless the 
Tribunal makes an order on the grounds that it is 
desirable for special reasons to make such an order. 
provision has not been used yet . 

This 

The Tribunal has the power to dismiss any applic-
. l . . d [ . 1 . 134 TI . at1ons t1at 1t cons1 ers r1vo ous or vexatious. 11s 

p oh. e r h a s n o t b e en us e d s o fa r . I t i s ::i r g u :i b 1 e t h a t i t 
is not needed as it is enough if the Tribunal hears an 
appeal and merely dismisses it if it does not warrant full 
consideration . 

. \t any time before the decision is made, the Tribunal 
may state a case on a question of law to the High Court. 
The Tribunal may do this on its Oh"n motion or on the 
application of one of the parties. Once the High Court 
determines the question of lah·, the case is reJTJitted to 

h I' . b 1 . d . . 1 3 5 t e r1 una tor eterm1nat1on. 

Under section 22F, after the Tribunal has made its 
determination, a dissatisfied party may appeal to the 
Administrative Division of the }ligh Court within fourteen 
days. But the lligh Court has the poh·er to extend the time 
for lodging an appe l. The appeal is restricted to an 
appeal by way of case stated on a question of law. In 
this situation, the .\dministrati\·e Division hears and 
determines the appeal. At present, there arc two cases 

136 lodged and waiting to be heard. 

This appeal right after a determination of the 
Tribunal j s a further safeguard for persons l ia')le to be 

133 Cl. 6 Fourth Schedule. 

134 Cl. 9 Fifth Schedulo. 

135 s. 22E. 

13(, Re Nabi A . O. High Cour , Wellinqton. M519/79 . 
Tanu l\.D. High Court, Wellington. M270/81. 
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deported. Although it 1s limited to :1ppeals on questions 
o f 1 a h. , i t 1 s , i t j s s u b m i t t e d , a d c q u a t c . !'he Deportation 
Review Tribunal was established for its relative inform-
ality of procedures and to gain expc1·iencc in dealing with 
deportation appeals . It would be anomalous in these 
circumstances, where a special independent tribunal has 
been set up, to allow a court of law to hear a further 
appeal on the merits of the case . 

It is also noted that if a person is ordered to be 
deported after a conviction for an offence, the sentencing 
court has already conducted an initial hearing on the 
merits of deportation in that case in order to decide 
whether or not to make a recommendation to deport the 
person. fhe Tribunal therefore holds a later and more 
involved hearing on the question of deportation when it 
hears an appeal. In vie,,· of this, it i.s submitted, that 
any further appeal, although limited to questions of laK 
is sufficient to do justice in each case. 

The Tribunal was established on : Decenber 1978. 137 

Since then the number of cases it has hear has been 
relativel; loK. In just over the ti-:o :rnd a half years of 
. . . I . d 1 ~'7 1 138 l its existence, it 1as receive on y .)1 appca s. t \,·as 
submitted

139 
by the~-=· Council for Civil 'iberties that 

the nunber of members on the Tribunal hOuld nean a greater 
delay in the commencing of hearings and that there should 
therefore be only one iaember on the Tribunal. On a\·er.:ige 
hearings have been held hetHcen one-and-a-half to t 1.\o- and 
a-half months after the appeal has been lodged, and there 
has been the rare o cc as i on when hear i n g ':i ha n: t c1 ken o \" e r 

four months to be heard. 140 Despite these delays, there 
has no t been a 'great buildup in the backlog of pending 
cases' as feared by the Council, because of the loK numbers 
of appeals. 

137 Com~encement date of the Immigration Amendment Act 
1978 S.R. 1978/287 . 

138 Appendix A Table A. 

139 Supra n. 61. p.4. 

140 Fualau v. Minister of Immigration (lt.J79) Unreported, 
Deportation Review Tribunal , ORT 3/78. Approximately 
5 months before case was heard. 
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The low numbers of appeals possibly reflect the 
lo,,.: numbers of people c.lcportcd for having committed 
criminal o[[enccs in New :caland before having resjded 
in the country for more than five years. In the last 
five years, an average of forty one people per year were 
deported on the "criminal offences" ground. 141 

The success rate of appeals to the Tribunal ha s 
been very l ow . Out of the thirty cases heard only seven 
have been allowed. It could be said th a t because of the 
small numbers of appeals heard since 1 Decembe r 1978, it 
would be mi:leading and would ~ivc a distorted picture if 
a success/failure breakdown was made . 

However , it could also be argued that the te st in 
section 22D(l) has too high a threshold , and that many 
cases will inevitably fail because of this . One case that 
might be used in support of this contention is E_umar v . 
' 1 . . f I . . 1 4 2 I h h 1 . 1,,1n1ster o mm1grat1on . n t at case , t e app 1cant 
committed an offence of manslaughter only seventeen days 
before his fifth year in New :ealand. He had a \ew Zealand 
born wife ancl th·o . ·ew Zealand born children. Despite these 
fac t ors, the appeal was dismissed because of the serious 
nature of the offence anJ the adaptability of the applicant ' s 
wife and children to a new home in the event of the Khole 
family returning to fiji. It is noted, however, that the 
Tribunal did express 143 its difficulty i11 making a decision 
111 that case. 

Although only a small number of people actually use 
the appeal proce<lure provided for in section 22C , and only 
an even smaller number are successful, the establishment 
of the Deportation Review Tribunal, has been a useful 
exercise . It has ensured that certain individuals are 
gi ·en some protection from m1nisterial decisions which 
affect their lives and fu t ures, and has added some fairness 
1n a process that ~as previously virtually unchallengeable. 

141 Appendix A Table B. 

142 (1981) Unreported, Deportat i on Review Tribunal , 
ORT 4/81 . 

143 Ibid, p . 4. 

See also App en dix Epp . 94-95 . 
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V SECTION 22(3) - DEPORTATION of TERRORISTS 

The seco nd most extensi\·c appcul right after that 

of the Deportation Re vi ew Tribunal, is that proviJecl for 

persons deported on the g rounJs of terrorism . Section 22(3) 

empo¼ers the /\linister to deport someone Kherc th e Mini ster 

has reason to believe that that person has J au some 

connect ion \\' i t h an organ i s u. t ion o r g r o up t ha t ha s en g :1 ~ c d 

in a c t s o f t c r r or i m in New ::: e u l and , or 1.; here t hat pc r son 

h.:1s cnguged in such an act personally , or where the acts 

of terrorism Kere committed outside \cw :ealanJ, there is 

the added criterion, that the )Crson's continued presence 

in . · c \\ : ea l an cl cons t i tut c s a t h re .::it to pub l i c s a f et y . 

I·inally , the /\linister may deport a person if he has reason 

to helic\·e that the person, if permitted t o 1cmain 1n 

\cl\ Zealand will engage or participate in the commission 
of any act of terrorism . 

. \n "act of terrorism" is defined 1n section ~~Clll) 

ancl 1s extended to include the planni.n,;; of any such act. 

For the purposes of section 2:: (3) (a), (b) or (...:), 

the person crJered to be deported does not have to be a 

member of the terrorist organisation or group . It suffices 

if he "adheres'' to such an organisc1.tion. The intention of 

the legislature in using this word wa: to cover the 
. . ) 14 4 s1tuat1on h 1ere: 

Every organisation ha a constit tio~ . .. 
A person could show the court he was not 
a me~b0r of an organis~tion , but if he 
takes !art in its acti~ities and is an 
effective member without being recognised 
officially as a :nember , he is adl.er.:, J t 
that orJanisation. 

b . d 1 4 5 h s fl . . It Kas su m1ttc tot c t a tut cs ,cv1s1on 

Committee that section 22(10) (or clause 22(8J as it tlcn 

h·as), in defining the phrase "acts of terrorism" enconpassed , 

1·14 Ne~ Zealand ~arliamentary debates. Val 418, 197~ : 1576 

145 Sur r n. G l . r, . 4 . 
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inter alia , former members of th e French resistance and 
that therefore these people were liable to be deported 
for their acts. 

However, as pointed out by the Departmen t of Lab our, 146 

the power to deport is under section 22(3) and an ''act of 
terrorism" must be re.:1d in conjunction Kith its provisions . 
Thus, where a person adheres to an organisation which 
engages in acts of terrorism outside ~e¼ Zealand, his 
presence must he considered a threat to the public safety 
of New :caland before he can be deported . 

The ,\Jinistry of Foreign Affair~ commented147 that in 
terms of bringing the domestic legislation in line with 
,

1ew :ealand's obligations under the Internationa l Covenant 
on C i \ i 1 and Po 1 i tic a 1 Rights , t here i\. o u l d be di ff i c u 1 t y 

in withholding a right of appeal from persons intended to 
be deported on the grounds of terrorism . It said that in 
the example where a person was to participate in an attack 
on a diplom.:1tic mission in Wellington, such a person might 
not 11ecessarily constitute a threat to the national security 
of ~ew :ealanJ. In tl is example, therefore, the exception 
recognised by ~rticle 13, that a person deported on 
national security grounds had no rights of appeal, was not 
applicable. Consequently, there was an obligation on the 
Government to provide such rights . 

This raises a problem in the situation where a person 
could be deported either on terror·sm grounds or national 
security grounds. In the former there is a right to appeal 
to the Administrative Division of the High Court under 
section 22G. In the latter case, there is no appeal right 
at all. Furthermore, there 1s no control over the government's 
chojce to deport on one ground as opposed to another . One 
way around this prob l em would be to provide some form of 
appeal right 1n the national security situation too, so as 
to avoid any great distinctions in treatment of the respect-
. d 148 ive eportees. 

146 Supra n . 89 p.4. 

147 Supra n,66 para 5 . 

148 Infra Part VII. 
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Unc.ler section 22G , persons ordered to be deported 
under section 22(3) have a right of appeal to the 
Admjnistrative Division of th e High Court. The appeal 
must be made within 28 da ys af ter the order , or a copy or 
a written notice of it is served on th e person . The court 
hears and det e rmines the appeal as if it had been made in 
the exe rcise of a discretion. 

Traditionally, a n appeal heard from the exerc is e of 
a discretion has been held to be a limited appeal right. 
Cour t s ha ve held that they will only interfere in th ese 
cases where there is a failure to take into account relevant 

. 1 h l 1 • 149 mat t ers , or irre evant matters a\·e )Cen tal'-en into account . 
Hence, it appea rs that the appeal right di;fers very little 
111 practice from an appeal on a question of law. 

Examples of the courts 1 approach are seen in cases 
dealing with appeals from decisions of the Indecent 
Publications Tribunal and the Broadcasting Tribunal . 
Sec t ion 19(2) of th e Indecent Publications Act 1963 and 
section 84(5) of the Broadca ting Act 19-b confer juris-
di tion on the High Court to hear appeals from the tribunals 1 

decisions , as if the decisions were made in the exercise of 
a di s c r e t i on . I n b o t h c a s e s , the c our t s ha\' e ;:i c c e p t e d the 

150 approach enunciated in Ostenton and Co . v . Johnston . 
That is, the appell;:ite body is not at liberty merely to 
substitute its own exercise of discretion for the discretion 
already exercised . But if the appellate body reaches the 
clear conclusion that there has been a wrongful exercise of 
discretion in that no weight, or nJ sufficient weight, has 
been given to relevant considerations then the reversal of 
t he decision may be justified. 

The rationale behind giving such a limited right to 
appeal appears to be the pa1ticular nature of the decision 

149 

150 

Blunt v. Blunt )943' A . C. 517; Pe_'.!'.~~o Totara Timber 
'l 9 4 3] N . Z . L . R . 5 5 7 ; Ward v . Ja _::1 e s J. ') 6 6_] 1 Q . B . 2 7 3 . 

[1942 A.C . 13J, 138 - 139. Quoted in Secretary for 
Justice v . Taylor fl978 I tl.Z . L . R . 252 and P limmer 
v . Broadcasting Tribunal (l 80) Unreported , Wellington 
Registry, M 688/79. 
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being made and the body ernpowereJ to decide. In both the 
indecent publications and broadcasting contex ts, specialist 
tribunals have been set up to determine questions about 
specialist fields. The limitation of the appeaJ in the 
deportation of terrorists reflects the belief of the 
Legislature, that the Minister is better placed to determine 
on the facts whether the provisions under section 22(3) are 
satisfied . Even more importantly , it is submi tted that it 
recognises that this type of decision involves political 
controversy and is better suited to be canvassed in the 
politic:11 u.rena, rather than in a court of law. 

Unlike the indecent publications and broadcasting 
contexts, however, there is no hearing of the merits of 
the case when the ~linister makes a decision to deport under 
section 22(3). Nor, it could be argued, does section 22(11) 
require to ~linister to state the full reasons for his 
decision. In contrast, both the Indecent Publications 
and Broadcasting Tribunals provide an opportunity of a 
hearing. Their decisions are reasoned as ~ell. Hence, an 
appellate court, hearing an appeal fron the5e Tribunals is 
in a better position to hear the appeal . This is enhanced 
by the High Court (Administrative Division) Rules. 151 Rule 
36 requires the Tribunal to lodge ¼ith the High Court 
documents, notes of evidence, any exhibits and a copy of 
the decision appealed against. 

Where there is no initial hearing nor reasons given 
for the decision to deport, the deportee is in a difficult 
position. lie has a huge evidential burden to try and drav.. 
an inference that the Minister erred by, for example , 
failing to take into account a relevant consideration. The 
issue arises whether the lligh Court R lcs are applicable, 
when the High Court hears an appeal from the decision of 
the Minist0r. Rule 3 defines "tribunal" as meaning any 
tribunal or authority whose decision is the subject of the 
a pp c a 1 . The way in w h i c h the \,· o r d " t r i b u n a 1 i s u s e d in 
the fligh Court Rules tends to suggest that the word was 
not intended to encompass a minister of the Crown . For 

151 S.R. 1969/145. 



44. 

example, rule .36(b) says ''wh e re the trihunal consist.s of 
one person" - this doesn't appJy where th e Tr ibunal only 
compri.scs the 'mini ster ', and the words ' the secretary, 
c lerk or o th er proper officer of the tribunal' do not make 
much sense in relation to a minister. 

Clearly, the ~linis t er is not a 'tribunal', but is 
he an 'ttuthority'? The usage of the Kord 'tribunal' 1n 
the rules suggests that 'authority' meant to refer to 
other bodies es tablished hut more commonly called 
' author1 ties', rather tlwn 'tribunal.s', for example, the 
Air Services Licensing Authority. 

On the other hand, it could be argued that using 
the Kord 'authority' in this sense makes the word redundant, 
because the word ' tribunal' itself is wide enough to cover 
such bodies . Hence, it could be said that 'authorit;' 
incluJes a minister of the Crown because in ordinary usage , 
an 'authority' is someone who has the poKer to decide . 
Thus, on this interpretation, the High Court (.\.D.) Rules 
are applicable when the court hears an appeal under section 
22G . 

l!oi,;ever , the better vieh', it 1s subnitted is that 
the word 'tribunal' as used in the rules, was not intended 
to e.·tend to a mini.ster of the Crown. Despite this the 
Adminjstrative Division of the High Court has power under 
section 22G(7 ) to regulate its procedure in such manner as 
it thinks fit . It ¼Ould therefore be possible for the 
court to require the Minister to file a report stating his 
reasons and the grounds and facts on h'hich he bases his 
reasons to deport the appellant. This would enable the 
court to be in a better position to determine the appeal. 

It is submitted that some procedure should be stated 
1n the Act requiring the Minister to forward o. report to 
the Court stating this information, and if the court thinks 
fit, it should be able to disclose the report to the 
appellant . This measure would in some way, lessen the 
evidentiary burden of the appellant and difficulties of 
the court on an appeal. 
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On the o ther hand, even if no reasons were given, 
the Court may infer on what evidence the appellant may 
adduce , that the decision was not reached in accordance 
with law.

152 
Bu t even so, it is contended, that th e 

evidence would have to be so compelling that the court 
could not doubt that the minister did actually err in 
law. llence, the appellant would still have many hurdles 
to pass in order to present a case on appeal. 

Further problems face the appellant if his deport-
ation on terrorism grounds also has national security 
implications . No doubt the Minister of . Immigration will 
be acting on confidential information supplied by the 
Security Intelligence Service. In this instance, the 
public interest in the security of the country may out-
weigh the public interest in the administration of justice, 
anJ the court may refuse to order the information to be 
disclosed .. \s was said by Lord Denning M.R . 153 

Great s is the public interest i n the 
freedom of th e individual and the doing 
o f justice to him, nevertheless in the 
last resort it must take second place 
t o the security of the country itself. 

Th e f-Iigh Court has the power to confirm or quash 
the deportation order . Its decision is final and conclusive. 154 

The finality clause has the effect of making the decision 
unappealable. Moreover, as the decision is made by a 
superior court of record, it is also unreviewable . 

1 R 1 C . . 155 . h 1 i J In he aca ommun1cat1ons, 1t was e c t1at any 
mistakes of law made by a superior court of record could 
only be corrected by means of an appeal to an appellate 
court. llowever, where there has a finality clause any 
appeal rights were removed . Thus, any mistakes of law 

152 Padfield v . Minister of Agriculture, Fisheries & Food 
[J..968] A . C. 997; 

Fiordland Venison Ltd v. Minister of Agriculture 
and Fisheries l~978J 2 N.Z . L . R . 341 . 

153 ~ - v. Home Secretary, Exp . Hosenball 197~ 
W.L.R. 766, 782 . 

154 s . 22G(4) and (6) . 

155 Cl980J 2 All E . R. 634. 
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maJe by the fligh Court cannot he corrected , as the 
jurisdi c tion of the Court of Appc,:11 is i,;holly statutory . 

With the difficulties in making a successful case 
on appeal, th e protection against deportation in this 
situa ti on is, it is submitted , minimal . In this respect, 
one can only rely on the Executive to be responsible h'hen 
it deports someone under section 22(3). 

The Department of Labour dealt hith the fears that 
were . lb . 156 raisec y saying : 

If there were any doubt about th tit must 
be remembered that the ·eportatior. order is 
subject to review by the Supreme curt. 
Apart from a review of the order itself this 
will also result in public examination of 
the deportation order t :1 rough the n e 1.v s media . 
This leaves little room for any argument that 
the executive would not act respo~sibly. 

However , it is possible that the hearing before 
the !Iigh Court ma:· not be open to the public . Hence any 
exposure of the case through the news media KOUlJ be ex 
post facto, and h"il 1 lose much of its effectiveness for 
the inclividual case. fhere is no gua.rantee or even any 
requirement for the he;:njng to he held in public. 

The problems, especially of evidence, that are 
raised by the procedure in section 22G could be overcome 
by a. different process of '1 1Jpeal or re\·icK pro\·ided in 
this area of deportation . Section l,l of the 1\ligration .\et 
1958 - 80 of Australia is a good e.·an'ple of an alternative 
system . .\ person li'.lble to be deported on the grounds, 
inter alia, of terrorism may request that a Conmissioner 
be appointed to investigate tl1e making of the deportation 
order. 

The Commissioner is a judge or a qualified :)~Hristcr 
or so] icitor of not less tLan fi\'C' ycurs stanJjn 1•. lie is 
requjred to make a 'thorough invcsti<;ntion' 11ithout reg,:nd 
to Jegal forms and is not bound by any rules of evidence. 
He may inform himself on c1ny relevant matter 1n such manner 

156 Supra n . 89 . p.3. 
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as he thinks fit, and the deportee may be summoned to 
appear before him. 

This process 1s, it 1s submi tt ed, a more effective 
one than that provided in section 22G of the Immigration 
Act 1964. The active investigative role of an independent 
person removes the burden of proving the 'right ' or 
'¼rongfulness' of the deportation order, from the deportee 
who may not be 1n a position to adduce any evidence in 
support of his claims. 

Furthermore, a commissioner may have greater access 
and may be nore Killing to examine confidential information 
involving nationaJ security, than a court under section 22G 
would, because he may be required to obtain the information 
in order to determine if the grounds for the deportation 
order are established . 

There is, therefore, room for improvement in the 
appeal right provided in section 22G . The appeal right 
gi\·en is so limited that the deportee has no opportunity 
to have the merits of his case examined. llis appeal is 
effectively limited to questions of law. 
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VI SECTION 20A - REQUESTS to the MINISTER 

The t hird and final ' appea l' process provided 1n 
t he Immigration Act 1964 is thJt contained in sec t ion 20A . 
Unlike t he major overhaul in deporta t ion legislation made 
in 19~8, t h is appe~ll mechanism was enacted a year earlier 
by section 6 of the Immigration Amendment Act 1977. 

Section 20A was enacted in response to the over-
stayers' problem and h'as part of the process of stream-
lining and .improving the Immigration Act 196~ in respect 

f t} . t d . ,, ~ l i 157 o 1c permi s system an tenporary entry into .,ew _ea anc. 

Although large numbers of people h·ere quoted as being 
overstayers in ~ew :ealand :it :iny one time, 158 the 

159 convictions for overstaying offences h·erc surprisingly loh· . 
This Kas cxplained160 by the fact that in many cases the 
Department of Labour refused to initiate prosecution~. 
Deportation 1{as the automatic consequence of a conviction 
and it was felt that in many instances deportation would 
not be just on humanitarian grounds. Once a conviction 
for overstaying was entered, there was no legal hasis upon 
h'hich the Minister of Immigration could avoid the deport-
ation of that person . The only appeal that a person could 
make to be not deported was to the Go 1:ernor General, 

. , 161 requesting him to exercise his prerogative o~ mercy. 

I t was e s sent i a 11 y this problem ,, hi cl. re -u l t e d in 
lb2 the enactment of section 20A. It was felt by the 

Department of Labour that some type of re\icw procedure 
1.-;as required . :\ftcr the :\mendment. et of 1977, the practice 

157 Y . Y . F. Chan "Overstayi ._; - challenge.. followed by 
c h a n g e " 11 -J • U . W . L . R . ,. l 1 . 

158 Between 3000-4000 _ Minister of Immigration. 
Statement dated l November 1977 _ 

159 Appendix B Table B . 

160 Supra n_6. 

.>re ss 

1 6 1 s _ 4 0 I mm i g r a t i on l, c t l 9 G 4 - L o t h i !1') i ri t h e A c t s h a 11 
affect the prerog0tivc of mercy-

162 Supra n - 6. 
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of the Department has been to prosecute 1n every case, 
knowing that if a conviction is entered, tl1e person 
convicted may make a request to the Minister to be not 
deported. 

Section 20A provides: 

Appeals to Minister against deportation -
(1) Where any person is convicted of any 
offence referred to in section 20Jl) of 
this Act, except an offence against sub-
section (1) of section 22A of this Act, 
he may, within 14 days after the date on 
which the conviction is entered, request 
the Minister in writing, setting out the 
full circumstances on which the request 
is based, to make an order that the 
offender be not deported from New Zealand. 

(2) On any such request, the Minister may 
make such an order, in the prescribed form, 
if he is satisfied that, because of excep-
tional circumstances of a humanitarian 
nature, it would be unduly harsh or unjust 
to deport the offender from New Zealand. 

(3) The Minister shall cause to be filed 
a copy of the order in the Registry of the 
Court in which the convicuon was entered, 
and the Court shall -

(a) Order the immediate release of the 
offender, if he is then detained 
in a penal institution, unless he 
is undergoing a sentence of detent-
ion in respect of the offence or of 
some other offence; or 

(b) Discharge the offender from all 
obligations under any bail bond 
entered into by him to secure 
hi~ release from detention. 

(4) On making an order under this section, 
the Minister shall ause to be issued to 
the offender a permit under this Act. 

The persons ½ho arc entitled to request that tley 
be not deported from \cw :caland arc basically tl1ose persons 
who have been convicted of offences against the Immigration 
Act 1964. That is, offences of landing or entering 
Ne½ Zealand without a permit, failing to comply with 
conditions laid down in permits, staying in New Zealand 
after a permit has expired or been revoked or making false 
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. l . . 16 3 representations to 01ta1n a permit. 

Most of the submissions to the Labour Committee 
J . l .d d h B·11 · 1 6 164 w11c1 cons1 ere · t e 1 were receptive to cause . 

One said that it merely provided 'an illusory appeal 
165 system'. However, the majority of submissions made 

comments that an independent immigration appeal tribunal 
or a court were more appropriate bodies to hear an appeal. 
Nevertheless, section 20A was welcomed as mitigating the 
harshness and rigidity of the provisions 'governing 

166 technical breaches of the permit system' and had a 
rightful place in an immigration policy that should be 
'logical, sound and humane' . 167 

Surprisingly, none of the submissions made the 
point that there were more draconian powers in the Aliens 
Act 1948 and Part IV of the Immigration 1\ct 1964, Khich 
contained no safeguards at all for people deported for 
committing crin)ll\al of fences. The submissions of Amnesty 

168 Aroha only touched upon this situation by mentioning 
that there was a 'range of decisions which threaten 
adversely the rights or status acquired or held by a 
person 1n New :ealand' and that these people were entitled 
to the protection offered by an independent appeal system. 

163 Being a prohibited immigrant - ss.4, 5(1) (a) and 17. 
Offences against Part Q Immigration Act 1964 
rendering a person l ,~ble to be deported on 
conviction - ss. 14(2), (5) and (6), s.14B(6) and 
(7), s.15(5) and s.16. 

164 Eight submissions on the Imr.1igration Amendment Bill 
were received. Three of them did not comment on 
section 20A. Only one was highly critical of it -
infra n.165. 

165 Wellington Regional Pacific Islands Advisory Council, 
"Submissions to the Lahour Committee on the 
Immigration Amendment Bill", p.l. 

166 Amnesty Aroha, "Subr.1issions to Labour Bills Committee 
on the Immigration Bill 1977", p.2. 

167 National Council of Women of N.Z. Inc., "Submissions 
to the Labour Select Committee on the Immigration 
Amendment Bill", p.l. 

168 Supra n.166 p.3. 
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The failure of the government to use the opportunity 
in the amendment Act of 1978 to improve tl1c appeal procedure 
in section 20A or to allow appeals by people deported for 
breaches against the Immigration Act 1964 to be heard by 
the newly established Deportation Review Tribunal reflects 
the general belief that there is a fundamental difference 
betheen two groups of people. 

Those entering New Zealand tempor:::trily have no right 
to remain 1n the country beyond the expiration of their 
permits. On the other hand, persons ordinarily resident 
in ~cw Zealand do have an expectation of being able to 
rem3in. Thus, it is felt that the safeguards against 
deportation in the latter case should be greater, ancl that 
it is sufficient if those falling in the first category 
have a right to appeal to the Minister only, rather than 
to an independent appeal authority. 

Since the enactment of section 20\, the Minister 
. h ·1 l b f cl I . 169 II has au a arge num er o requests ma e to 11m. owever, 
it ls not possible to ascertain what percentage of the 
people who have been convicted of offences in respect of 
their permits or failure to hold one, have used the 
procedure in section 20A. 

Under section 20, it is mandatory for a court to 
order the deportation of people who are prohibited imni-
grants, or ha\·e breached Part TI of the ,\et. One would 

h f. h . l J . D S . . 170 t ere ore expect tat 1n tie _ust1cc epart_ment tat1st1cs, 
the number of convictions for these offences would equate 
with the number of orders made. However, this is not so. 
Up to 1977, 171 the number of orders maclc lwvc been 
consistently loKer than the number of convictions. Further-
more, the information provided by the Justice Department 
to the Department of Statistics, docs not distinguish 
between the types of orders made by a court. In other 

169 See Appendix B Table A. 

170 Published annually by the Department of Statistics. 

171 Unfortunately, statistics are only available up to 
the end of 1977. See Appendix B Table B. 
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wo rd s , whe r e t he r e 1 s a num be r ind i cat i ng the total 
o rder s ma de , these co u l d be e ith e r or de r s fo r de tention 

d r d . 172 or or e r s o r e por t at1on. 

The Depa r tme n t of Labour, Immigration Div i sion, 
a r e also unab l e to he l p in t his matter as t hey onl y kee p 
r ecords of people who have actually left the countr y 

d . d 17 J rh d pur s uan t to eportat1on or ers . · ere a r e n o r eco r s 
kept of t he n umber of deportation orders made . As sumin g 
th a t t he Depar t ment would be monitoring whethe r peopl e 
lef t New Zealand or not after a deportation or der was 
made against t hem, it is submitted, that the Depar t ment 
should be in a position to know how man) deporta ti on 
orders have been made. It is surprising t hat t hey do not 
keep such reco r ds . 

The onus is on the applicant (the person making the 
request) to make his case to be not deported from 
Neh· :=ealand. It is noted t hat section 20A does no t quash 
an applican t 's conviction . It only empowers the Minister 
to make an order not to deport a person . 

The request must be made in writing. In Tongia 
174 

v . Bolger it was said that an application by telegram 
with further details may suffice . It is clear tha t the 
request is to se t out the full circumstances on which it 
is based. Thus the applicant should also set out all the 
relevant matters in favour of his case. If , therefore, 
a request was made b)' telegram then it too , would have to 
provide the ' full circumstances' of the applicant's case. 

I t was noted by the Assistant Secretary of Labour 
in 1978 that in spite of the plain wording of the section, 
seve r al appeals had been lodged with a minimum of 
information . 175 The chances of success for a request 

1 72 Comment by officer in charge of Justice statistics 
at Department of Statistics , Wellington . 

173 Letter from the Minister of Immigration , 
Hon . A . Malcolm M. P., dated 10 Ju l y 1981 . 

1 74 (1979) Unreported , Auckland Registry , A655/79 , 
Barker J. p . 11 . 

175 Lawtalk 87 
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made like that are slim. Section 20A requires the 
Minister to be satisfieJ on the request that because of 
exceptional circumstances of a humanitarian nature, it 
would he unduly harsh or unjust to deport the offender 
from New Zealand . 

Thus if a letter was written 1n support of an 
initial request, setting out further facts conducive to 
the applicant ' s case, the Minister may have no obligation 
to consider it, as it is not part of the original request 
under section 20A(l). 

Furthermore, it was held in Tongia, that the 
Minister had no duty or obligation to make inquiries or 
request further information once he received a request. 176 

In practice however, on~e a request is received by the 
Mlnister it is acknowledged and referred to the Department 
for investigation. The Department will obtain more 
information, if required and may sometimes conduct inter-
views if the information is not clear. The Department 
¼ill then write a report and make recommendations to the 
... . 177 1•11n1ster. 

The request is to be made ¼ithin fourteen days 
after the date upon which the conviction is entered. In 
Tongia, the request was sent out on the last day for the 
appeal and could not have reached the Minister within 

the appeal period. It was held that the application was 
made out of time and therefore the Minister had no 
jurisdiction to entertain the request. 178 

However, it is submitted, with respect, that the 
wording of section 20A(l) only requires that a request 
be made within fourteen days. It does not require the 
request to be received within that time . Thus, in a 
situation where a request is sent off on the fourteenth 
day, the Minister should have jurisdiction to consider 
the request. A loose analogy can be made with the Postal 

1 76 Supra n . 174 p.9. 
177 Supra n. 6 . 

178 Supra n. 174 p.12. 
(AW 1.IBi{ARY 

lltTORIA UNIVERSiTY Of WELUNGTO& 
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Acceptance Rule in the law of contracts. Once an 
acceptance is put in the post, it is deemed to be 
communicated to the other party. 

Where the time allowed t o make a request 1s so 
limited and th e sub ject -matter has important consequences 
for an individual, it is contended that th e words of the 
section shou ld be construed in favour of the applicant . 

This was th e approach of Barker J . 111 Fa l eafa 
'l . . f I . . 1 7 9 J h . d d J v . 1, 1 n 1 s t e r o mm 1 gr at 1 on , w 1 en e c ons 1 e re t 1 e 

question whether reqDests could only be sent to and 
recei\·ed by the 0!inis t er of Immigration. It was held 
that it was not necessary for a request to be sent to the 
fllinj ster ' s office in Wellington. It is sufficient if 
the request is sent to any office of the Department of 
Labour around the country . Barker J . said : 180 

I think I am justified in ascribing to the 
legislature the knowledge that the Department 
of Labour has offices in principal centres in 
New Zealand and the intention that an 
application sent to a responsible officer in 
charge of a Labour Department office , within 
the 14 day period would be sufficient. In 
other words, the legislature could not possibly 
have intended that the applicants for the 
exercise of an ameliorating power should be 
dependant on the vagaries of the postal system 
for having their applications considered. 

This statement echoes a submission made to the 
Labour Commjttee that the time allowed for a request to 
b d . . 181 e ma e was too restr1ct1ve. 

The actual decision whether or not to grant a 
request is to be made by the Minister . Such a duty could 
not devolve onto any officer within the Department. It 
is a decision of considerable importance, affecting the 
future of the applicant and could therefore only be made 
by the Minister. There was a clear distinction here , 

179 (1979) Unreported , Auckland Registry , A293/79 , 
Barker J . 

180 Ibid, 8 . 

181 Supra n. 165 p . 5. 
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be t 1v c e n m :1 t t e r s or ' h urea u c r at i c con\. e n i enc c ' when t h c 
Mi n iste r co ul d act thro u gh his officia l s , and matters of 
, } f · · , 1 82 t 1e very 1rs t importance . 

The figures of the total number of requests 
determined s uggest that the ~!inister must deal with an 
.::1 v er a g c o f two re q u e s t s e ;:i c h day o f the 1" or k in g ye a r . 1 8 3 

\\'hile the Department does present its file on the 
applicant fo r t he ~linister to peruse 1dth a recommendation 

I I l . . .dl84 h w1et1er to grant t1e request or not, 1t was sa1 tat 
the u1tim.:1te decision h'as made by the ~linister, cmd that 
he had j n t h C pas t ' i n s O Ill t.' Ca s e s ' JC C l i 11 C d t O f O 11011· 
the Departmental recommendations. 

Section 20A is silent c1s to the procedure that the 
i',linister is to fol lo,,.; ,1·hen considering a request. Prima 
facie, he has free rein to do anything he 11ishes an<l is 
not required to make any inquiries . flo11·e\·e r, in 

. . . . 185 
v. M1n1ster of Imn11orat1on the Court of Appec1l held 
that the ;.linister is under a duty to obscn·e tl'e principles 
o [ n at u r c1 1 j u s t i c e , or in o t he r ,·: o r d s , i s un d e r a du t y t o 

f I · 1 l · . 1186 ) act airly . t 1s noteG t1at 1t was sa1c t1at any 
differences between the requirement to obscr,c the 
principles of natural justice an<l the duty to act fairly 
were 'basically semantic'. 
criterion. 

Fairness is the <laminating 

l n t ha t c a <; e , t h c a pp E 11 an t ha cl a :-: e,. ::: e ·1 1 an cl b or n 
s on 1·: i t h a r u re d i s e ;:i s c . .S h e r1 ,1 Jc a r c q u e s t t o t h c i'-l in i s t c r 
mainly on the grounds tho.t her son oug ht to rcm<.1in 111 

:-: e w =: c J 1 an cl in or cl er to r cc c i \. c the p roper me d i c a 1 t re a t rn c n t . 
It w<.1s saicl

187 
that the appellant had 'Lona ficlc and 

substantial grounds for clc i::iing that tl.c ·tatutory test ' 

182 Supra n. 179 p . G. 
183 See Appendix B Tdblc> f,.,. 

184 ~upra n . 6. 

185 Supra n . 1. 

186 Ibid, 14 1 

187 Ibid, 145 
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of sec tion 20A(2) was fulfilled. To this extent these 
particular facts meant that the appellant had a 
'l egitimate expectation of a favourable decision '. 

Thus , where th e Minister ob ta ined a report from 
a medical referee, it was held that fairness required that 
the report, or at least th e substance of any prejudicial 
content s be disclosed to th e appJicant before any decision 
was made . Fairness required that the applicant have an 
opportunity to correct or contradict any relevant s tate -
ment that was prejudicial to his case . 188 

Cooke J . justified his .1ction in reading in the 
requirements of natural justice in part by reference to 
the marginal note of sec ti on 20A and to the recent 
legislative ac ti vity in the deportation legisla ti on . 

He noted that the word "appeal" appeared in the 
marginal note and that the practice h·ithin the Department 
of Labour was to refer to a request made under section 
20A as an " appeal". Despite acknowledging that marginal 
notes are not part of an Act , Cooke J . \\·ent on to accept 
it as an apt description of the process provided in 

. 20A 189 section . 

Then, turning to the establish~ent of a Deportation 
Review Tribunal and the other changes made to the 
legislation by the Immigration Amendment Act 1978, Cooke J . 
said that such legislative activity ~as an indica t ion that 
the courts should not put an interpretation on the decision 
which would seriously impair the effectiveness of the 

. h d 1 . 1 90 rig ts grantc )Y it . 

Section 20A does not contain any procedures t o be 
followed by the Minister. In contrast, the Immigration 
Amendment Act 1978 setting up the Deportation Review 
Tribunal took ca r e to provide elaborate procedural 
provisions . It could have been argued that had the 

188 Idem. 

189 Ibid , 142 . 

190 Idem. 
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legislature intended to provide fuller measures to he 
followed by the Minister under section 20A, it would 
have done so when the amending Act of 1978 ¼as enacted. 
The fact that this did not happen, could be said to have 
been intentional. 

However, Cooke J. grafted the principles of 
natural jt1stice onto the requirements of section 20A . 
On the one hand, it could be said that no general ruling 
was made as to the applicability of the rules of natural 
justice to the determination of a section 20 .\ request. 
Thus, only where an applicant is in a similar position 
to Mrs Daganayasi, that is, with a legitimate expectation 
of a favourable decision, ¼Ould the principles be 
ap1llicable. On the other hand, the decision has been 
taken to mean that fair procedures arc to be observed in 
every respect made under section 20A. 191 The Department, 
however, has taken the view that changes 1n the procedures 
for handling a request will only have to be made .;here 

. 1 . d b J 'I . . 1 9 2 s p e c 1 a 1 s t r c p or t s are re q u e s t e y t 1 e ;, 1 n 1 s t e r . As 
in Daganayasi, the report or the substance of it may he 
disclosed to the applicant for comment. The current 
p r a c t i c e o f de a l in g w i t h re q u c s t s re c e i \" e d ( s up r a) i s 
seen as being in itself a 'fair procedure', and there is 

d d "f . 193 no nee to mo 1 y 1t. 

Once a decision is reached there is no obligation 
on the Minister to give reasons for his decision . There 
LS no statutory duty to do so, and there is no common la,.; 
d . h I T . B k J ·d194 h 1 uty e1t er. n ong1~, ar ·er . sa1 tat counse 
for the appellant had properly conceded this point, and 
he distinguished his decision in Flexman v. Franklin 
C C ·1 195 oun ty ou_~c-~. 

191 J.F. Northey "Review of Deportation Procedures" 
[1 9 8 ll N . Z . L . J . 4 8 , 4 9 . 

192 Supra n. 6. 

193 Idem. 

194 Supra n. 174 p.8. 

1 9 5 ,....1 9 7 ] 2 N . Z • L . R . 6 9 0 . 
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Barker J . suggested 196 in his decision that if 
there was evidence that the Minister granted identical 
applications , but refused on application that was on 
" all fours" with those tint had gone before, then it might 
be argued that the Minister had not acted fairly . 

I lJ T V L d P . C . . 1 9 7 h E 1 . h n r • •• t v . rice omm1ss1on t e ng 1s 
Co u r t of . \pp ea 1 s a i. d that i f an authority re~ u 1 a r 1 y a pp 1 i e d 
the statute under which it was operating in a particular 
way, then it should continue to interpret it and apply it 
in the same way thereafter, unless there was good cause 
for departing from it . It was said 198 that it would not 
be permissible to depart from a previous interpretation 
and application where it would not be fair or just to do 
so. Hence, if there 1.:as an inconsistency in approach 
that inconsistency is not in itself a principle of 
judic ial review, but that where there is a duty to act 
fairly, a tribunal or authority may be required to act 
consistently. 

If, as Barker J . suggests, a decision of the 
Minister could be attacked for inconsistency because it 
shows the Minister hacl not acted fairly, there are however, 
difficulties for the appellant in trying to show this . In 
Tongia, counsel for the appellant had provided two examples 
of similar cases, but this was not considered to be enough 

h I • • f 19 9 to sow an 1ncons1stency . 

Furthermore, ther e is the difficulty of counsel, in 
obtaining details of similar cases in the first place. 
Unless he had permission from the persons involved in such 
cases, the information ¼Ould probably be confidential or 
at least private between a solicitor, client and the Minister. 

Thus, this possible means of challenging a Minister ' s 
decision would, it is submitted, be very rare and probably 
not successful. 

196 Supra n . 174 p . 14. 

197 [1976} I.C.R . 170. 

198 Ibid , 185 , 192, 194-195 . 

199 Supra n . 174 p.15. 
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It appears that the courts are willing to review 
a decision of the Minister where there has been a breach 
of natural justice or of the duty to act fairly . It 
appears also, that the courts will interfere on other 
grounds of review . 

Barker J . has said200 that a court could interfere 
if the decision made was one ~hich no reasonable Minister 
co u 1 d po s s i b 1 y ma I·· e . II e c it c d ran Go r k o m v . Attorney -
G 1 201 . f h" h h I cnera 1n support o t 1s statement tat t e reason-
ableness' test applies to decisions of a minister. 

I t was a 1 so s a id 2 0 2 that a court 1\' o u 1 cl interfere 
where the Minister took into account something which he 
should not have taken into account, or has failed to take 
into account something ¼hich he should have taken into 
account. However, Khere the , linister is not required to 
g i \- e re as on s f o r h i s de c i s i on , t h i s w o u 1 d b e d i ff i c u 1 t 
to establish. 

Finally, 1n Daganayasi, Cooke J. also based his 
decision on a second ground, that is, that there had 
be en a mi s t a k e o £ fa c t . 2 0 3 II owe \" e r , the o t her j u d g e s , 
Richmond P. and Richardson J. declined to comment on this 
point. 

Although the courts arc willing to intervene with 
a i\11nister's decision under section 20A, they are still, 
however, wary of usurping the role of the linister. It 
is for the Minister to be satisfied that because of 
exceptional circumstances of a humanitarian nature, it 
i\·ould he unduly harsh or unjust to deport the applicant 
from New Zealand. The subjecti\·e wording of subsection 
(2) and the subjective evaluation of each case by the 
iJ.inister point towards a careful stance by the courts. 

200 Ibid , 13. 

201 [1978] 2 N.Z.L.R. 387. 

202 Supra n. 174 p.13. 

203 Supra n. l pp. 145-149. 
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In f.aleafa Barker J . said 204 that it was not 
proper for the court to give any direction as to the 
matters that the Minister should take into account . 
C k J D . d 2 O 5 . 11 h . oo e . 1n aganayas1 state categor1ca y tat 1t 
was not the function of the court to decide the question 
which Parliament had confided to the Minister. 

Despite its limitations, section 20A has been a 
worthwhile enactment, providing some protection for persons 
who haye breached the Immigration Act 1964 . Further it 
has been made a more effective appeal procedure by the 
grafting on of the requirements of natural justice. In 
practice, an extraordinarily high percentage of requests 
are allowed by the Minister each year, 206 suggesting that 
the ~linister has not placed too high a threshold in his 
interpretation of the test "exceptional circumstances of 
a humanitarian nature''. The results of the requests made 
to him since 1 February 1978 207 are overwhelming proof 
that the mechanism provided in section 20. is not an 
''illusory appeal system''. 

204 Supra n . 179 p.9. 

205 Supra n. 1 p. 149. 

206 See Appendix B Table A. 

207 Commencement date of Immigration Act 1977. 
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VII DEPORTATION on the GROUNDS of NATIONAL SECURITY 

The fourth ground on which a person may be deported 
under the Immigration Act 1964 is provided in section 22(2). 
Where deportation is made under this provisio11, no appeal 
procedures exist for the protection of the deportee . 

Under section 22(2), the Governor-General by Order-
in-Council may order a person to leave Ne¼ :ealand where 
the Minister of Immigration has certified that th 
continued presence in New :caland of that person, consti-
tutes a threat to national securit:. 

Section 22(2) replaced the provision 1n the Aliens 
Act 19~8 which allowed the Governor-General 1n Council to 
approve the deportation of an alien where the ~linister of 
Internal Affairs was satisfied that the alien's presence 
in :-\'e\,· Zealand was 'not conducive to the public good". 
This power was only exercisable in respect to aliens and 
there were no similar provisions to deport non-aliens on 
these grounds . 

Under s2ction 22(2) all non-New :ealand iti:cns 
arc subject to be deported in the interests of national 
security. llence, Commonwealth citizens have lost one of 
the "privileges" of their status . Of- ) h b . . 208 t1e tree su m1ss1ons 
to the Immigration Amendment (No. 2) Bill 197~, only that 
of the Pacific Islands Advisory Council objected to this 
"loss". They argued 209 that 3.S a matter of principle, 
British CommonweaJ th ci. tizens "1\'110 are and wiJ 1 be 
permanent residents of New :ealand should not be subject 
to this new liability to which only aliens have formerly 
been subjected to" . 

208 Apart from departmental comments from Foreign 
Affairs and the Police, sub~issions were received 
from Amnesty Aroha, Pacific Island~ Advisory 
Council and New Zealand Council for Civil Liberties . 

209 Submissions and Comments on the Immigration 
Amendment Bill (No. 2), pp.2-3. 
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llowever, it is submitted that persons constituting 
a tlneat to the national security of New Zealand could 
easily be either aliens or Commonwealth citizens. If 
the protection of national security is seen as so vital 
to the country, then it 1s illogical to allow one kind of 
person to remain in New Zealand merely because of the fact 
that they happen to be citizens of a country which is part 
of the British Commonwealth. Their continued presence in 
New Zealand is not going to remove or reduce the threats 
to national security. 

Moreover, it is contended, that as New Zealand's 
deportation legislation has attempted to assimilate the 
position between aliens and non-aliens, it would be 
undesirable to retain any exceptions in any specific areas 
of the legislation. 

It is noted, hohever, that in the transitional 
provision 1n section 22(7), protection is given to 
Commonwealth citizens that is not available to aliens. 
No Commonwealth citizen can be ordered to leave \ew :ealand 
under section 22 (2) or (3), if he had permanently resided 
in New Zealand for at least five years as at 1 December 1978. 
Thus it could be said that some Commonwealth citizens, at 
least, have not entirely lost a "privilege" of their status. 

The new grounds for deporting a person in section 
22(2) is an improvement on the provision in section 14(1) (b) 
of the Aliens Act 1948. It is more narrow and specific 
than the phrase "being not conducive to the public good", 
though it is conceded that the phrase "constituting a 
threat to national security", is in itself vague . The old 
criterion could have extended beyond the needs to deport a 
person on the grounds of national security. Such was the 
case in Pagliara, 210 where deportation was ordered under 
section 14(1) (b) mainly because Pagliara had been convicted 
on a drugs offence. This alone was enough to deport him on 
the grounds that his presence in ~ew Zealand was "not 
conducive to the public good". 

210 Supra n. 19, 
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But even the wording of section 22(2) was cri ticised 
as being too vague . It was suggestcJ 211 hy the NeK Zealand 
Council for Civil Liberties that the phrase "a serious and 
present danger to national security" be use d as an alter-
native . Whilst this proposal did elaborate on what a 
" threat" co u 1 d in v o 1 v e , it d id not , ho 11'° ever , define more 
closely what "national security" would have included. 

On the other hand, it is debcitable 1d1ether the 
phrase "national security" should be any ti~hter or whether 
jt should spell out what constitutes ";:i threat to national 
security" . The phrase is possibly deliberately vague so as 
to encompass any possible situations that might arise 
1n the future . 

There are no rights of appeal granted to persons 
deported on the grounds of national security. This 
exception i~ recognised by international law. Under 
Article 13 of the International Covenant on Civil and 
Political Rights there is no obligation to provide a right 
of appeal where national security is the grounds for 
deportation . 

Furthermore, in respect of countries of the Council 
of Europe , the European Commission of Human Rights has 
held

212 
that deportation on these grounJs is an act of a 

state falling Kithin the public law sphere and not in the 
civil law sphere, with the result that there is no 
obligation on a state to grant the deportee a hearing in 
such situations. 

Commentators have also sai<l 213 that while the 
standards of interna t ional law may favour a system of 
appeals in deportation legislation , exceptions may he made 
111 "security" cases. St a t es may claim an absolute discretion 
1n political or security matters. 

211 Supra n . 61 p.3 . 

212 ~ee v . United Kingdom, European Comrrission of Human 
Rights, No. 7729/76 . 

213 G.S. Goodw in- Gill op. cit . 
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The courts have also stated their reluctance to 
interfere in cases of this kind. The leading case 1s 
~ - v. llome Secretary, exp. llosenball. 214 In this case, 
Hosenball was intended to be deported by the Secretary of 
State for Home Affairs, on the grounds that it would be 
in the interests of national security. In the United 
Kingdom context, Hosenball had no rights of appeal. 
llowever, he could make representations to an independant 
advisory panel. This panel was not set up under any 
statutorv authoritv, it was an ad hoe bodv onlv. I , I , I 

IIosenball 1 s solicitors sought to obtain particulars 
of allegations ma<le against Hosenball, in order to prepare 
their case before the panel. The request was declined. 
Hoscnball then applied for an order of certiorari to quash 
the deportation order on the grounds that there had been 
a breach of natural justice in that the Secretary of State 
had failed to inform the appellant of the allegations or 
the grounds upon which the appellant was to be heard. 

In the Divisional Court, Lord Kidgery C.J. said 215 

that the rules of natural justice were flexible and had to 
be adjusted for each particular case. In general, the 
rules required that an accused person should have a fair 
statement of the case against him and that he must be given 
a fair hearing for the case which he proposed to put up. 
llowever, it was then said that in this case, issues of 
national security were involved and where the ~!inister 
certified that in his opinion the matters should not be 
disclosed, then the court was bound to accept what he had 
said. Further, it was only if there \.ere allegations of 
bad faith on the part of the Secretary of State, that the 
court would interfere. 

On appeal, this decision was reaffirmed. It w~s 
held in the fnglish Court of Appeal that the rules of 
natural justice were modified in cases involving national 

214 Supra n. 153. 

215 Ibid, 773. 
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security . Lo rd Denni ng M. R. sa i. d: 216 

It is a case in which national security 
is involved : and our history shows that , 
when the State itself is endangered our 
c h er i shed freedoms ma y have to take 
second place . Even natura l justice 
itself may suffer a se t back . Time 
after time Parliament has so enacted 
and the courts have loyally followed. 

Thus in Daganayasi when the Court of. ppeal held 
that the Minister's decision was invalid on the grounds 
of procedural unfairness , Cooke J . noted that there was 
"no suggestion that nationa l security might be in any 
way invol\·ed" and that if it \fere , then "the requirements 
of fairness or natural justice may well be moclified' 1 • 217 

This approach by the co urts in respect of the 
procedures that a minister should follow (or the lack of 
them) when deciding to deport someone on the grounds of 
national security reflects the courts' atti t udes on the 
disclosure of documents where public interest immunity 
is claimed 111 respect of them . 

I C R . 2 ·z B . ) ld h . f n onway v . 1mmer, 1t was 1e tat even 1 
a minister certified t hat decisions should not be disclosed , 
the court would not be prevented from examining the 
documents and considering whether they should be disclosed 
or not. However, the Ho use of Lords h·as in agreement that 
where national security was the grounds for withholding 
the documents or information then the courts would not 
order disclosure of them . 

It may be argued , however , that since the decision 
in .fonwax, there have been more reccn t eases h·h i eh sho\1' 
that court s are more willing to enter into an i11spection 
of documents 1n order t o determine whether they shou l d be 
1 d 'f h . S k I 'h . J 21 9 b . oisclose or not . us 1n an cv v. ~t am , ea 1nct 

216 Ibid , 778 . 

217 Supra n . l p . 145 . 

218 ~968! A . C . 910 . Ap_lied in New Zealand by Tipene 
v. Apperley Ll978; l N . Z.L . R . 761. 

219 (1978) 142 C . L . R . l. 
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production, h'Cre orJcrcd to he disclosed . It h':1s s:1id 
that Jocm1cnts would be ,dthheld from protection if it 
was in the public interest to do so. In order to 
determine h·hat the public interest requircJ, the court 
had to balance the factors or non-disclosure h'ith the 
in t e re s t s o f j u s t i c e in t h e in J i \. i du a 1 c a s e . 

Similarly, the majority of the l!ousc or Lords in 
B } 0 . l C L d B k f T'. l 1 2 2 O ) l l I urma1 1 o .. t v. an· o Lllg.anu 1e c t1at 
documents should be produced for inspection bv the courts 
when without inspection it was not possible to decide 
whether the balance of public interest lay for or against 
disclosure. The documents invol,cd in that case included 
ministerial minutes and memoranda. 

Thus it could be argued that this ,,.-illingness of 
the court s to inspect and or <le r product ion o f high 1 e ,. e 1 
ministerial documents may result in a person ordered to 
be deported on grounds of national security being better 
able to challenge the order. That 1s, he mJy be able to 
obtain evid0nce that, for example, the 0linister i 
ordering his deportation took into account irrelc\·ant 
considerations. 

Hohever, despite these recent developments in the 
public interest immunity fielJ, there have still been some 
statements tint 11here the information irl\'ol,·es national 
security interests or sensitive state 
disclosure ,,·ill be highly unlikely. 

information then 
In Sanke\·, Step! en J. ------<.. 

said
221 

that h·here defence secrets, matters of cliplorr.acy 
or affairs of govern~ent Kere involved, then often the 
balance of public interest h'Ould be ar.;ainst disclosure. 
In .!3urmah Oil, Lords Salmon and Scarman rcco;nis1..·c! 22 L 

that documents concerning national safety, diplomatic 
relations or relating to some st~tc ~ccrets or he l1ighcst 

220 }980, A.C. 10'.JO. 

2 21 Supra n . 219 i, P. 5 8 - ':i 9 . 

222 Supra n. 220 P.P · 1121 an"! 114,L 
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importance hould probably be immune from production, even 
though the court reserved the right to inspect the 
documen t s first. 

Hence, it is submitted, a person deported on grounds 
of national security will still have a heavy evidentiary 
burden when attemJlting to challenge the deportation order . 
llis chances of success are slim if he is unable to obtajn 
evidence in support of his grounds for reviei. 

What safeguards exist then? Section 22(~) provides 
that the Governor-General is to make the deportation order 
by an Order-in-Council . The decision is therefore made at 
the highest level, removed from a court or tribunal system . 
It is a decision open to the scrutiny of Parliament, thus 
the safeguard is the answerability of the Minister of 
Immigration or the government for the certification that 
the continued presence of a certain person in New :ealand 
constitute s a threat to national security . Furthermore, 
the decision is open to public criticism through the news 
media and any publicity that is generated by the decision 
to deport. 

The language in section 22(2) is not mandatory. 
The Governor-General may make an order to leave New ::::ealand 
by means of an Order-in-Council , where the Minister of 
Immigration mak~a certification. Arguably, there is an 
extra s afeguard in this procedure . The Governor-General 
has a discretion whether to make an order or not. Thus in 
the hypothetical situation where the Governor-General 
believes that the Minister, in making his certification 
is not acting bona fides , the Governor-General may, in 
his discretion, refuse to order the person concerned to 
leave i cw :ealand. 

This extra safeguard, however, 1s tempered by the 
convention that the Governor-General acts on the advice 
of his rninisters . 223 It could therefore be argued to be 
an illusory safeguard. 

223 New Zealand Gazette Vol . I, 1919 : 1215. 
Patent and Instructions May 1917, Cl.V . 

Letters 
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It is submitted that in order to ensure that the 
decision to deport under section 22(2) can better be made 
open to public debate, there should be provision for a~ 
Order-in-Council to be published in the New Zealand Gazette. 
The Regulations Act 1936 with its provisions for the 
printing and publishing of, inter alia, Orders-in-Council, 
only applies to Orders-in-Council made under any Act which 
extend or vary the scope or provisions of any Act~ 24 An 
Order-in-Council made under section 22(2) does not do any 
of these things . It only effects a decision to deport 
without extending or varying the Immigration Act 196-1-. 
Hence, there are no statutory provisions requiring the 
Order-in-Council to be published. This omission, it is 
submitted, should be remedied. 

The protection given to a deportee under section 
22(2) is minimal, and arguably, in practice, non-existent . 
It is conceivable that a person deported under section 22(2) 
could equally be deported on the other grounds provided 
in that section . The decision of the Minister to choose 
which provision to use becomes a critical one in view of 
the possible avenues of appeal that exist in the other 
categories of deportation. That is, the Deportation RevieK 
Tribunal for deportation under section 22(1) and the 
Administrative Division of the High Court for deportation 
under section 22(3) . There 1s no control on the Minister ' s 
discretion to choose any of the grounds for deportation. 
The consequences of his decision are completely different. 
In one case there is an extensive right of appeal, in the 
other, appeal machinery is non-existent. 

In order to minimise the differences 1n result that 
could occur, it is submitted that some means of redress 
s hould be provided in the section 22(2) context. 

d 225 h } "f d .. It was suggeste tat per1aps 1 a ec1s1on to 
deport under section 22(2) arose an ad hoe committee might 
be established. Such a committee might comprise members 

224 s . 2 Regulations Act 1936. 
225 Supra n. 6. 
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of the Departments of Labour and Internal Affairs, the 
~linistry of Foreign 1\ffai rs, the Poljce ancl the Security 
Intelli gence Service. However, it was suid th :lt there 
might n o t necessarily be n right to appenr for the deportee. 

It is submitted that if an advisory commi ttee was 
se t up which did not disclose to the deportee any allega-
tions made against him as groun ds for his deportation so 
that he could ans\\er them (as was the case in Ilosenball) 
then the deportee is not in any better position to feel 
that justice has been clone to him. 

Although national security is involved, the prohlem 
of providing a procedure for adequate revieh of a 
deportation order made under se tion 22(2), is not 
insuperable. For example , the Australian provision in 
section 14 of the Migration .\et 1958-80 as descr i bed in 
Part f of this paper ~ould be a useful means of redress. 

Furthermore, such a provision as that in section 14 
of the AustraL .. an Act 1s not entirely unknown in the 
New Zealand context. There is the analogous 1·ole of 
Commissioner of Securi t y Appeals appointed under section 14 
of the ~ew :ea.land Security Intelligence Service ~et 1969. 
He also holds office as Chairman of the Security Review 
Authority and as such is a judge or retired judge of the 
LI . J C D . . C 2 2 6 tJ . f . . 11g1 ourt or 1str1ct ourt . r1is unction 1s to 
inquire into complaints made by persons ordinarily resident 
in New :ealand that their career or livelihood is or has 
been adversely affected by an act or omission of the 
. . I 11 . S . 2 2 7 1'1 f . f h Security nte 1gence erv1ce. 1e unct1on o t e 

Commissioner could , it is submitted, be extended to include 
the conducting of investigations into a complaint in 
respect of a deportation order made under section 22(2) . 

The Commissioner would be in the position of being 
familiar ½ith the type of information that is likely to be 
in v o 1 v e J , t ha t i s , i n f o r mat i on in \To 1 v i n g n a t i on a 1 s e c u r i t y . 

226 The Author i ty is established under s . 38 State 
Services Act 1962. 

227 s . 17 N.Z. S . I . S . Act 1969. 
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Further, the procedures provided in the 1969 Act could 
easily be adapted for investigations into the making of 
a deportation order under section 22(2). 

For example, having regard to the requirements of 
security the Commissioner shall provide the complainant 
Kith a summary of the information and opinions held by the 
S . I . S. on the complaint . The complainant has an 
opportunity to be heard privately before the Commissioner 
and to call evidence . Evidence may be heard by the 
Commissioner that would not necessarily be admissible in 
a court of law . Moreover the Commissioner has the poKer 

. d . "d 228 to summon witnesses an receive evi encc. 

Such procedures, it is submitted, are easily 
adaptable or suitable for an inquiry into the making of 
a deportation order made on the grounds of national security. 
There is a need for some means of redress in this area, 
and it is contended, the Commissioner of Security Appeals 
or a like body could fulfil this need. 

McanKhilc, the only safeguards for the deportee in 
this situation, arc the political process and the 
inevitable publicity generated by the making of an order. 

228 s. 20 N.Z. S.I.S. Act 1969, as amended bys. 11 
of the 1977 Amendment Act . 
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UN DESIRABLE IMMI GRANTS EXC LUSION ACT 191 9 
- an anachronism? 

At th is poi n t i t is appropria t e to me nt io n sec t ion 6 
of th e Un des i rab l e Immigrants Exclusion Act 1 919 . Desp it e 
t he ma j or changes i n deportation legis l a t ion i n 1977 and 
1978 t h i s Ac t r emains 1n force . Section 6 provides t ha t 
the Att orney-Gene r a] , if 50 directed by the Gover no r -
Ge neral i n Council , may order a person to leave New Zealand 
where he is sa t isfied that : 

such person is disaffected, disloyal , or 
likely to be a source of danger to the 
peace , order and good government of 
New Zealand and that he is not permanently 
resident in New Zealand , or has not , t 
the date of the order , been permanently 
resident in New Zealand for at least 
12 months . 

This Act was passed in 1919 to prevent Germans and 
other World Wa r I e11emies from emigrating to ~ew Zealand . 229 

However , despite its historical origins, it remains on 
New Zealand's statute books and gives another power to 
deport outside the provisions of the Immigration Act 1964 . 

. \n examination of a very similar provision was made 
'f 1 I f P 1 . 2 3 o h h . d . 1n aga oa v . nspector o o ice, were t 1s hOr 1ng 

was found in the Samoa Offenders Ordinance. It was held 
that natural justice wa s not applicable . The enac t ment 
was a 'political precaution' giving a power to deport to 
be exercised by the 'political department of the Executive ' 
Th u s it was said that the 'intention of the Legislature 
might be defeated if before exercising the power , the 
decision maker was bound to g ive notice to the person 
conce r ned and to hold an inquirr . 232 

The approach of the Full Court to the provision 
equ a t es t o that of a court dealing h'i th a deportation orclcr 
made on t he grounds of national security . That is , it 1s 
a decision for the Executive to make and so long as it is 
229 New Zealand Parliamentary debates Vol. 185 , 1919 : 826 . 
230 L19 2 71 N. Z . L . R. 883 . 

231 Ibid , 898. 
232 Idem . Ven i coff applied . 

231 
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ma d c i n g o o d fa i t h , t h e n t h e c.l e c i s i on \\' i l l no t re ad i 1 y b c 
examined in a court of law. 

Section 6 is applicable to aliens and non-aliens as 
it 1s hordcd 'G.ny persons'. There is no definition in the 
~et to indicate otherwise. The section is cast in 
subjective terms, it is for the Attorney-General to be 
satisfjed. This subjective language rcnc.lers a court \\·ary 
to intervene , though i t i s c 1 ear that t hi s ,, or J in g Kou 1 d 
not prevent a court from inquiring into ·a decision made. 233 

The wording of the section, like the phrase 'condu-
cive to the public good' is muc1 hider than the provision 
in section 22(2) of the :mmigration .\et 19 6 :J. (as amended). 
There is, therefore, a greater risk that this section could 
be used as a politica weapon. 

The safeguard here, as 1n the context of national 
security, is the political pro·ess. The decision to deport 
is made at a high political level. :he .\ttorney-General 
may make an order for deportation wh re the Governor-General 
in Council directs him to do so. It has, hoKever, said 1n 
the debates on the Bill that the ansKcrability of the 
~ttorney-General to Parliament would be stymied because the 
Attorney-General had no obligation to disclose any 
information or details when he exercised his pohers under 
the Bill. 234 

Although the Governor-General 1n Council directs the 
Attorney-General, the latter still has a discretion Khether 
or not to make the order because of the use of the Kord 
'may' 1 n section 6. The Leader of th e Opposition, Rt. Hon. 

l\'ard . 235 that the wide Sir J . C. \·o 1 ced concern powers 1 n 
the Bill were conferred on one :-linister only. He "d236 sa1 
that it would be much better if the Governor-General in 
Council were to hold those powers as any acts or decisions 
made under the Bill would automatically in~olve Cabinet 

233 See e.g. Secreta:::-y of State ..i._o_r _ Education & Science 
v. Tame side Borough Council_ )97T A. C. 1014. 

234 Supra n . 229 p. 1221. 

235 Ibid, 827-828. 

236 Ibid, 828. 
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discussion. As the Bill stood (and as it was later enacted) 
the Attorney-General had ' supreme power to go on, irrespect-
ive of the opinions' of any other minister . This was seen 
as an undesirable situation. 

On the other hand it could be argued that the choice 
of the Attorney-General as the deciding body was an added 
sC1feguard. There is a convention that the Attorney-General 
is to exercise his powers free from the direction of his 

. . . 1 11 237 J I . b . m1n1ster1a co eagues and 1ence 1is polit1cal 1ases, 
thus it could be said that the risk o[ ~ection 6 being used 
as a political weapon is lessened b:-,· some degree . 

The government justified and defended its choice of 
the Attorney-General holding the po~ers under the Bill on 
several grounds. Namely, the power had to be held by some-

238 239 one, every power was capable of abuse any~ay and 
240 finally 

... we cannot trust anybody better than the 
Government of the day, and of the Government 
of the day the best minister must reasonably 
be tne Attorney-Genetal because of his legal 
capacity ..... any Attorney-General whatever 
his political bias will be very chary of 
using the powers conferred by this Bill. 

Despite the fact that there arc differences 1n the 
criteria between section 6 of the Act of 1919 and section 
22(2) of the Immigration Act 1964 (as amended) lt is 
submitted that in the movement away from broad ministerial 
discretions in the field of deportation legislation and 111 

view of the recent maJor overhauls in deportation laws, 
the 1919 Act, or at the very least, section 6 is redundant 
and should be repealed . ~urthcrmore, the Act was an 
emergency and ,·artimc measure and in peace time, it is out 
of place and a potentially dangerous weapon. It has not 

237 F . M. Brookfield, " The Attorney-General" , L197~ 
N.Z . L.J . 334, 341. 

238 Supra n . 229 p . 831. 

239 Ibid, 1225 . 

240 Ibid, 1228. 
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been used in the last thirty ycors, 241 although recently 
an attempt was made to make the Attorney-General exercise 
J . d . 242 11s powers un er 1t . 

The Undesirable Immigrants Exclusion Act 1919 1s, 
it is contended, a hangover from post-war hysteria and 
should be deleted from the statute hooks. 

241 State Services Commission, Statutory Funct ions and 
Responsibilities of New Zealand Public Service 
Departments 1979, (Government Printer, Wellington, 
1980) , 4. 

242 Clements v. Attorney-General ~98~ Butterworths 
Current Law 675; (1981) 4 T.C.L. 28/6-7 . 
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IX THE AMENDMENTS IN CONTEXT 

/\ . Immigration Amendment Acts 1977 and 1978 

The Immigration Act as amended in 1977 and 1978 now 
provides appeal or appeal like provisions for persons 
liable to be deported, except in the case of deportation 
on the grounds of national security . The protection given 
to deportees, whether it be in the form of a request to a 
minister or an appeal to an independent tribunal or court 
of law takes effect after a deportation order has been 
made, and not before . 

It could be said that the legislation on deportation 
1s now a complete code and that as there does exist these 
various mechanisms of appeal, there is no obli~ation on the 
minister to give a person an opportunit)· to be heard before 
an order 1s made. 

In the section 20A process there is no provision for 
a hearing to take place at all . The applicant can only 
present his case by means of a written request . However, 
the minister is free to seek the ad\"ice of his departmental 
officers who may make inquiries on behalf of him even 
though there is no requirement that the minister do so. 
furthermore, the minister is not required to state his 
reasons for declining or allowing a request. 

In contrast, persons lawfully residing 1n ~ew :ealand 
and ¼ho commit offences rendering themselves liable for 
deportation have a more extensive right of appeal. Their 
appeals are directed to an independent tribunal where they 
have a right to a hearing, to be represented and to call 
evidence. Furthermore, the decisions of the tribunal must 
be in writing and state the reasons for them. 

In both these situations, the minister or tribunal 
are dealing ,vith an individual case. Their decisions 
affect the person individually and not simply as a member 
of the public . 1hey arc not dealing with the exercise of 
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t . . ) l d 1· 'd . 243 an execu 1ve power wit1 Jroa po icy consi erat1ons. 
Yet, there are two different types of appeal machinery. 

This difference, it is submitted, 1s deliberate. 
In the debates on the Immigration Amendment (No . 2) Bill 
. 'd 244 1t \\'as sa1 : 

lI am] sure that it was not suggested that 
we take those non-citizen non-residents 
into our system and give them all the rights 
of access to our courts and tribunals. They 
are not meant to be here, and are defying us 
by being here. 

This statement echoes the comments made 1n several 
cases in which it has been said that there is no obligation 
to have a hearing before deporting a prohibited immigrant 
because he had no 'legitimate expectation' of remaining in 

245 the country. 

Moreover, it reflects the attitudes of courts 
deciding whether or not to grant interim orders where an 
application for review is filed in respect of the Minister's 
decisions in Part II of the Act. Interim orders have been 
refused because there is , . . , 246 no pos1t1on to preserve . 

However, there are and can be except ions. For 
example, in Daganayasi although Mrs Daganayasi had no 
legitimate expectation of staying in ~ew :ealand, she had 
a New Zealand-born son with a rare disease, who would have 
been in a horse position had he been forced to return to 
Fiji with his mother. Hence, Mrs Daganayasi had a 

. . . f f bl d . . I 247 'legitimate expectation o a avoura e ec1s1on . 

243 

244 

245 

246 

Salemi supra n . 28 p. 560 per ,Jacobs J . 
Cf however p. 541 per Barwick C.J. 

New Zealand Parliamentary debates Vol . 418 , 1978 

Salemi supra n. 28 p. 549; 
Ratu supra n . 2 p. 599; 
Schmidt supra n . 23 p. 170 . 

Movick supra n . SS. 

1570 . 

Dagaruyasi v . Minister of Immigratio~ (1979) Unreported , 
Auckland Registry, Mahon J; 

247 

Comments to this effect in Tongia supra n . 174 pp . 1-2, 
cf however Faleafa supra n. 179 p.9. 

Dag a. ayasi supra n. 1 p. 145. 



Th c p r in c i p 1 c s of n a tu r a 1 j u s t ice ,, c r c he 1 d to be a pp 1 i c -
3blc in her case . 

In 1 9 7 S the opp or tun i t y ,,· a s not ta kc n to e. -tend t h c 
1 

a pp e a 1 r i g h t I in s c c t i on 2 0 _ \ . The re a r c s e \" e r a 1 p o s s i b 1 e 
reasons for this. The International Covenant on Civil and 
Political Rights docs not oblige a State to have a system 
of appeal· for persons who have gained entry fraudulentlv 
or who ha\·e br ached the conditions of their entn: . 
Further, there is the Kidely helJ belief that a person 
liable to be dcpo1 ted under section 22 (1) ha.s <1 greater 
interest at stake Khich should be 

0
i ·en greater protection. 

Residents of XeK :ealand have an expectation of remaining 
in the country, hence they should not be deported h·i thout 
a right to appeal again·t their eportation orders. In 
contrast to the section ..:C.\ process, their cn-enue of appeal 
i s a mu c h ,,· i de r cm d n10 r c c x t er: s i \. e one . 

It appears that there ,,·as no intention h·hen making 
the amendment (\o. :::) bill in 19-;- 7 to exten l the rights 
given in section 20.\. Section 20A Kas considered an 
adequate safc~uard for tl1ose ordered to be deported for 

h . 1 b } . h 248 tee n1ca reac1es against t e permit system . 

In respect of persons liable to be deported on the 
grounds of terrorism under section 22(3), a limited right 
of appeal to the High Court is available . It is arguable 
that in this situation a more appropriate body to hear the 
appeal would be a tribunal. .\ tribunal could have 
'specialist' members who are familiar hith clealin

6 
and 

examining the highly politic, lly controversial issues that 
may arise. iloreo\·er, it nay be established jn such a wa:· 
that a better depth of 'review' of a deportation order 
could be made rather than the present appeal process under 
section 22G ¼hich is in effect limited to questions of law. 
The choice to provide an appeal to a court of law is, 1 t 
is submitted, strange in vie¼ of the policy content and 
subject matte1 involved. 

2 4 8 Supra n. 6. 
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Similarly, 1n the section 22(1) deportations it 
could be argued th.:it o. more logical body to ho.ve heo.rd o.n 
appeal on a deportation order made because of a criminal 
conviction, would have been a court. The court in 
sentencing the deportee would have addressed its mind to 
the question whether a recommendation to deport should 
have been made.

249 
(This power to make .:i recommendation 

to deport only exists where the offence committed is one 
for which the court has poher to impose . imprisonment for 
a term of twelve months or more - s.22(l)(c).) 

250 It was felt, however, that a court was not an 
appropriate body to hear an appeal from a deportation 
order because of the role of such a body in imposing the 
penaltyfor the offence committed. Justice may be done, 
but it must also be seen to be done and it is submitted, 
that an appellant may feel that an appellate court may 
take just as harsh a \icw to the nature of his offence as 
the court at first instance to the exclusion of any other 
factors that should be taken into account. Confidence in 
a system of appeals 1s, it is submitted, just as important 
as the avenue of appeal itself. 

In marked contrast to the safeguards provided by 
sections 20A, 22C and 22G, a person deported on the grounds 
of national security has no rights of appeal at all. 
Article 13 of the International Covenant on Civil and 
Political Rights and international law commentators have 

d h . . b . 1 t d 251 note t 1s exception as e1ng a common y accep e one. 
Thus, in the New Zealand context, the only safeguards for 
a deportee are to seek review through the courts, and the 
normal political processes. However these safeguards are 

252 severely limited. As seen by the Soblen case it is 
very difficult to challenge a deportation order, moreover 

249 Supra n. 124. 

250 Supra n. 6. 

251 Supra n. 63. 

252 See pp 3-4. 



the deportee has an enormous evidentiary burden. One may 
also query the effectiveness o[ Parlinmentary debate if 
insuf(ident information is made available on the back-
ground and reasons for making the order. 

Despite the sensitivity of the matters involved, 
there is, it is submitted, a need for more effective 
pro tc c t ion h·he re deport n t ion is made on grounds of na t i ona 1 
security. This protection could take t~e form of an ad hoe 
advisory committee giving the deportee a reasonable summary 
o f the ..: a s e again s t him and g i \"in g h i 1:1 an opp or tun i t y to 
rebut it. Another possible means of protection would be to 
have someone in a position similar to the Commissioner of 
Security Appeals or even the Commissioner himself, making 
an independent investigation as to whether there were 
sufficient grounds for the making of the deportation order. 

The fact that in the ~cw :ealand scene there does 
exist a Commissioner of Security Appeals with such powers 
in a slightly different context shows that the creation of 
a similar body to handle appeals from persons deported on 
the grounds of national security is not an entirely new or 
alien concept. 

13. De facto Deportation 

While this paper has been concerned with formal 
deportation, it should be noted that deportation can be 
effected 1n the 'temporary-entry-person' category without 
the need to convict a person for breaching the terms and 
conditions of his permit . In other words, it is possible 
to have 'de facto deportation'. 

1his situation will largely arise where a permit 
that has already been granted, is revoked. The permit 
holder must leave the country or face a conviction and 
compulsory deportation under section 20 of the Immigration 
Act 1964. He no longer has a right to remain in the 
country. In form, his permit has been revoked; in substance 
however, he is being 'deported'. 
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The power to revoke a permit in section 14 ( 6) is 
a wide and unfettered In Tobias Mav 253 it one. V. was ____,_ 
held that the J\linister was not bound to observe the 
principles of natural justice. Nor in that case were any 
reasons given or required by the Act to be given for the 
revocation of the permit . The observations made by 
Lord Denning J\I.R . in Schmidt 254 that a person whose permit 
was revoked, ought to be given an opportunity of making 
representations because he would have a legitimate expect-
ation of being allowed to remain in the country for the 

. d . d. . d 2 55 b Q · 11. J b . perm1tte time, were 1sm1sse y u1 1am . as e1ng 
obitcr and being references to another case altogether. 

The irony of this situation is that a person whose 
permit is revoked gains some advantage if he remains in 
New Zealand and is convicted of an offence of remaining 1n 
the country after his permit has been revoked. He is now 
qualified to use the process in section 20.\ to request the 
Minister of Immigration not to deport him. 

Speaking in more general terms, the 'right of appeal' 
contained in section 20A is only available for those people 
who have been convicted for various breaches against the 
permit system. Thus a person who is not convicted is unable 
to avail himself of it. In some ways, therefore, there is 
an incentive to get oneself convicted for the offence that 
one has committed under Part II of the Immigration Act 1964. 

However, this anomaJy between a right of appeal upon 
conviction only and no rights of appeal where there is no 
conviction may in practice be small . Since the enactment 
of section 20A it has been the policy of the Department of 
Labour to prosecute in all cases where the permit system 

256 has been breached. 

253 [19 7 6] 1 N.Z.L.R. 509. 
254 Supra n. 23 p. 171 . 
255 Supra n. 253 p . 511. 
256 Supra n . 6. 
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[n terms of the revocation of a permit however, 
there ls a need for some control on the ministerial dis-
cretion to revoke a permit. The Minister should at least 
give reasons for doing so, and or give some opportunity 
for the permit holder to submit reasons why he should be 
allowed to remain 1n the country for the duration of his 
permit. In terms of trying to reenter New Zealand in the 
future, risking a conviction and possibly being turned 
down in a request to the Minister under section 20A may be 
too great a risk to take . Having a conviction will not be 
particularly favourable to one's application to enter 
~ew :ealand in the future . 

Despite the variation in appeal procedures and the 
variation in levels of effectiveness, the amendments to 
the deportation legislation are commendable. In the case 
of appeals to the Tribunal and to the !Iigh Court the 
number of occasions ~hen they will be resorted to are and 
will be low. By far the greatest number of 'appeals' are 
made to the Minister in respect of prohibited immigrants 
and persons breaching the permit system. Although the 
enactnents of 1977 and 1978 have been ·h·orthwhile, there 1s, 
hohever, some room for improvement in certain areas, 
particularly in the national security deportations and 1n 
the de facto deportations via revocations of permits. 
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X TIJE ROLE of the OMBUDSMAN 257 

It would be misleading t o only discuss the means of 
redress provided by the Immigration Act 1964 alone . There 
is another channel to air grievances and this IS by way of 
making a complaint to the Ombudsman's office. 

Persons who have requested under section 20A that 
they be not deported may file a complaint with the Ombudsman 
under section 13 . The Ombudsman cannot examine the actual 
decision of the Minister, as his jurisdiction does not 
extend to exercises of ministerial discretions. However the 
Ombudsman may conduct an investigation into the recomme-
ndation made by the Department of Labour ~hen it advised 
the Minister upon the request. 

The Ombudsman ' s main concern In this area IS that 
fair and adequate procedures are followed. The Ombudsman 
will examine the departmental file with a view to seeing 
that the case was sufficiently presented for the consider-
ation of the Minister. That is, whether all the relevant 
matters and correct information in support of the request 
has been put before the Minister. 258 

259 It was commented that the numbers of complaints 
In this area had declined since section 20A was enacted. 
However, this comment was made with the rider that from 
year to year the emphasis of complaints made against the 
Immigration Division of the Department of Labour, chang~d. 
For example, in recent years there has been more complaints 
In respect of the ~!inister's refusal to grant certificates 
of exemption from the requirements of the Inmigration Act 
1964 to enter New Zealand. (This having particular signifi-
cance for people desiring to enter ~ew Zealand who have 
criminal records . ) 

257 Interview with an officer of the Office of the 
Ombudsman . July 1981 . 

258 Cf Report of the Ombudsman for the year ended 
31 March 1978 New Zealand. Parliament . House of 
Representatives. Appendix to the Journals, 1978 , 
A . 3 . pp. 9-10 . 

259 Supra n. 257. 
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The Ombudsman considers that a]though a decision 
of the Minister has been made, it will still enter into an 
investigation to determine that the procedure followed by 
the Department has been fair . It may be possible that 
appellants under section 20A are unaware that the Ombudsman 
is in a position to do this once a decision has been made, 
hence, this could explain a decline in the number of 
complaints made from this category of people. 

In the situation where a person is ordered to be 
deported for having committed an offence before a certain 
period of residency in ~eh :ealand, the Ombudsman will not 
investigate a complaint from such a person. The establish-
ment of the Deportation Review Tribunal has consequently 
meant that the Ombudsman has no authority under section 
13(7)(a) of the Ombudsman ~et 19;5 to enter into an 
investigation, save hm,·e\·er, for the exceptional case \\'here 
'by reason of special circumstances i t ...-ould be unreasono.blc 
to expect the deportee to have resort to it'. 

Similarly, a person deported on grounds of terrorism 
has a right of appeal to the High Court. Thus under section 
17(1) (a) the Ombudsman may refuse to investigate a case 
because an appeal right is provided and it was reasonab]e 
for the complainant to resort to it. 

There is howe<er no right of appeal for people 
deported on grounds of national security. The .Ombudsman 
may therefore conduct an investigation in this situation. 
However section 20 of the Ombudsman Act 1975 could, if 
exercised, hamper an effective investigation by the 
Ombudsman. This section provides that where the Attorney-
General certifies that the giving of any information, or 
the answering of any cuestion or the production of any 
document might, inter alia, prejudice the security, defence 
or international relations of :--Jew Zealand then the Ombudsman 
cannot require the information to be given or produced . 
This power, if exercised by the Attorney-General could limit 
the Ombudsman's investigations when he wishes to discover 
the basis upon which the Department recommended deportation. 
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Fur t h e r m o r c , 1 n t h c h y p o t h e t i c a 1 s i t u a t i on i\'11 e r c a 
decision to deport is made without reference to the 
Department, then there arc no grounds for the Ombudsman 
to act . 

The role of the Ombudsman in the area of deportation, 
figures largely 1n the area of deportation of prohibited 
immigrants and persons who ha,-e committed breaches under 
Part II of the Immigration Act 1964. However, there have 
been complaints made on other grounds in respect of the 

t . f d . h' 260 opera 10n o eportat1on mac 1nery . 

. \1 though the number of complaints per I ear ha,-e been 
low,

261 
the Ombudsman does have a useful role in that any 

suggestions or recommendations he makes to the Department 
are, if accepted, likely to affect not only the particular 
complaint, but also the handling of future cases . Such 
was the case when an 'O\'erstayers ' register' was opened 1n 
1977-78 so that those registered would have their cases 
considered with the possibility of remaining in New Zealand 
permanently or temporarily . Complaints were made to the 
Ombudsman in respect of the handling of their cases . The 
Ombudsman suggested that the Department of Labour ensure 
that all letters and memoranda submitted to the Minister 
on individual cases be accompanied by the full file and 
that an officer familiar with the file be available to 
discuss the case ,,·ith the ~linister should he wish to do 
so .

262 
(Note how this procedure is now used in the handling 

of requests made under sec tion 20A.) 

The Ombudsman is an extra safeguard for persons 
liable to be deported, moreover the impact that he may 
have, can extend to a range of cases rather than an indivi-
dual complaint. He is, it is submitted, a useful backstop 
in the search for redress in the field of deportation. 

260 Supra n. 62. 

261 See Appendix C Table A. 

262 Supra r.. 258. 
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XI CONCLUSION 

,\n order to deport is a drastic sanc ti on and may be 
f f . I 263 d I seen as a orm o pun1s1ment. Tra itionally t1e power 

to deport non-nationals has been a wide and unfettered one , 
and ~my cha ll enges to an order have had very little ch:rnce 
of success . (I n fact , the writer has been unab l e to find 
any reported decision of a successful challenge in the 
Great Britain and New Zealand jurisdictions.) 

Nore recently, however , there has been a growing 
recognition in international law that aliens have certain 
rights and obligations vis-a-vis a state and vice versa . 
lthough it is accepted that a sto.tc has the right to expel 

an alien, its power to do so is not , ho¼ever, o.bsolute . 
There is an obligation to o.ccord an alien rights of appeal/ 
reviei, or to act in accordance with due process Jn making 
the decision to deport . 

I-land in hand Kith the dra\dng up of treaties such 
as the International Covenant on Civil and Political Rights, 
the European Conventions on Human Rights and on Establish-
ment and the EEC Directive 64/221/EEC, there is the growing 
practice of states to provide some form of appellate 
st1·ucture to hear and determine appeals from decisions to 
deport . These developments are evidence, it is submitted, 
of the evolving customary interna t ional law that a state ' s 
power to expel an alien is no longer an unfettered power, 
but that it is a controlled one . 

Similarly, judicial attitudes arc also shifting jn 
the field of immigration law . Where pre\iously a minister's 
or immigration official's decision hould not be reviewed 
except on evidence of bad faith (it appears that there has 
been no reported decision of a case that has been successful 
on this ground) the courts arc now less reluctant to 
examine a decision and may even require that the principles 
of natural justice are to apply. 

263 Lieggi v . U . S . Immigration and Naturalisation Service 
389 Fed . Supp . 12,17 (1975). 
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In this changing scene, New Zealand ' s deportation 
legislation has undergone dramatic revision . The provisions 
for deportation (and in fact, the body of law dealing with 
nationality and citizensl1ip) 264 have been streamlined and 
made applicable to both British Commonwealth citizens and 
aliens equally . Even more importantly, avenues of appeal 
have been enacted to provide safeguards and protection for 
persons liable to be deported, except however, in the case 
of section 22(2) deportations. 

While the amendment .\cts of 1977 and 1978 have been 
1,·orthwhile and commendable ad,·ances in , 1eK :::ealand deporta-
tion legislation, there are, nevertheless, areas where 
improvements could and should be made. These areas or 
'gaps' range from the procedural mechanisms in the process 
of deciding to deport and communicating the same to the 
person liable to be deported, to the more substantive gaps 
such as the glaring lack of effective safegurads for persons 
liable to be deported on grounds of national security . 
Moreover, there is the de facto deportations effected by 
a decision to revoke a permit. In this situation,the 
Minister of Immigration J1as a power of revocation that is 
both undesirably broad and uncontrolled. 

In an overview however, there has been a move away 
from the previous situation of unfettered ministerial 
discretions, and a move towards a more responsible and 
humane system of deportation where appeal mechanisms are 
provided. 

Although the avenues of appeal vary in strength and 
method and have their limitations, they arc nevertheless 
welcome innovations in an area of decision making which 1: 
highly sensitive and sometlmcs highly controversial. 

264 e.g. Citizenship Act 1977. 
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able J\ 

Period 

L' -u, . 

Appeals to the Deportati~n Review Tribunal 

Total Appeals 
ended) Recc i \'ed 1 Dismissed l\.i thclraKn Miscellaneou~ Yeci r Allowed 

ll Dec . 1978 3 1 1 
il Dec. 1979 17 s 10 2 

ll Dec. 1980 9 7 6 
. 1 June 1981 8 3 l 

t ,lr 

The figures for "Allowed" ,:md "Dismissed" ::ippeals relate to 
decisions on the appeals filed in the period . So the actual 
decisions may have been made in the follo,,ino vear . 

.::, , 

Includes cases adjourned sine die and cases proceeding . 

(Source: All the decisions of the Deportation RevicK Tribunal 
as at 1 July 1981) . 

People D~fJOrted on the Grounds of Having Committed 
Criminal Offences 

ended 31 :-.larch 1977 57 
31 J\Ja rch 1978 S3 
31 March 1979 1 49 
31 March 1980 25 
31 March 1981 21 

Prior to 1 December 1978 the legislation applicable was the 
Aliens Act 1918 and section 22 of the Immigration Act 1964 . 

The sudden drop between the years 1979 and 1980 might be 
indicative of the lesser numbers of aliens being deported 
due to better protection under the new deportation 
legislation, though this is only speculation. 

(Source: letter from the Minister dated 10 July 1981). 

1 

1 

.i 
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fable C :.--- Deportation orders made under s . 22(1) 

1978 - 1981 s . 22 (1) (a) 22 
s . 22(l)(b) 20 
s . 22(l)(c) 3 

,
1ote : The figures in Table B include people actually deported from 

, ew ZealanJ pursuant to deportation orders made prior t o the 
1978 amendment act . Hence the figu res are much larger . 

(Source : Information supplied by the Deportation Review Tribunal. 
The figures are hohever only of the orders that the Tribunal has 
been able to ascertain . Hence they may only be part of the total 
orders made under s. 2 2 (l) . 
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APPENDIX B 

L1ble A 

Period 
(Year En ded) 

31-3-78 
(2 months) 
31-3-79 
31-3-80 
31-3-81 

Requests i'-lade under section 20A and their Results 

To t al Req uests 1 Disallowed Outside Allowed 
Made 111 Period Jurisdiction 

33 33 

565 169 2 5 l 68 
383 J ::; 0 J 3 8 43 
630 287 289 73 

Under 2 Consideration 

77 
12 ~) 
110 

3 Percentage
4
of 

Success 

0 ~ 

4 0. 2 ~. 

5 2. 1 '~ 
49 . 8~ 

Th c figure s for ' . \ 11 owed ' and ' Di s u l lo iv c d ' re re r to r c q u e s t s a c tu :1 l 1 : d cc id c cl i n t h c pc r i o d . 
Hence , because some requests hill inevitably be under consideration after the period, the 
hor i zonta l lines will not add up to the total requests made in the period. 

2 That is , requests which arc not received within the 14 day period allowed to make a request . 

3 The wri t er has calculated these hy adding the figures in the ' Allowed ' , 'Disallowed' and 
' Ou t side Jurisdiction' columns to find out the total requests dealt with . Then added the 
previous year ' s number of ' Under Consideration' to the ' Total Requests Made in the re1·iod ' to 
be determined . Then the first figure is subtracted from the second to get the number of req uests still to be determined . 

4 The pe r centages relate to the number of allowed requests 
total number of requests 
within jurisdictjon that 
h'Cre determined. 

(Sources : " Report of the Department of Labour for the Ycnr (Govt Prin t, 19-:, 8) 16 
" Rep o rt of the Department of Labour for th Year (Govt Print, 1979) 7 ' 26. 
Letters from the r-.1inister dated 10 July 1981 and 

Ended 31 ~larch 1978" 

Lndcd 3 1 ~!:i rch 1979" 

5 August 1981 . ) 
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ab lC' B People Convicted for Offences Under Immigration Act l 9 6-+ ,....-----

Period Overstaying Orders Prohibited Orders Misc . 1 Orders Ye::ir encle d) Offence 

·1 

31 
31 

Made Imm. ~lade M.:ide 

Dec . 1975 266 192 65 51 3 1 
Dec. 1976 249 182 35 28 10 7 
Dec. 1977 262 233 2 9 26 12-+ 106 

'i\liscellaneous' includes remaining in Nev; ::'.eahrnd after 
revocation of permits. 

:-:ote: The officer in charge of Justice Statistics advised that 
there was a sharp increase in convictions after 1977. 
This will account in part for the large numbers of 
requests made to the Minister - see T.:ible A, and reflects 
departmental policy to prosecute in ever) case since there 
was a ~afeguard (s.20A) enacted in the 1977 amendment. 

(Sources : "Justice Department Statistics 1975" (Department of 
Statistics, 1975) Table of 'Distinct Cases' Table 18. p.,+l . 

"Justice Department Statistics 1976" (Department of 
Statistics, 1976) Table of 'Distinct Cases' Table 18 . p. 37. 

Statistics for 1977 were taken from proofs of the 
'U-ustice Department Statistics 1977" which were kindly sho1m to 
the writer by Ms Kershaw at the Department of Statistics . ) 

able C Pc op 1 e Deported for Offences Against Immigration Act 1964 1 

ear l:nclcd 31 ~1a r ch 1977 260 
31 March 1978 360 
31 March 1979 383 
31 March 1980 256 
31 March 1981 259 

rigures for earlier years may he found in G.E . Croi\·dcr 
"Problems of New ::'.ealand Immigration and Deportation Law" 
Legal writing Requirement LLB(Hom) Victoria University 
of Wellington . 

(Sou rce: Letter from Minister dated 10 July 1981.) 
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APPENDIX C 

fJblc A Complaints to the OmbuJsman 1 

PerioJ 
ended) 

Total Justified, 
Rectified, 
Sustained . 

:--Jot Justified l'v'i thdraKn Discontinued, 
_Year . ot Sustained Declined 

Jurisdiction . 

jl-3-76 8 1 4 1 
)1-3- 77 16 2 7 
~1-3-78 9 5 
;1-3-79 l 1 
·1-3-.SO .) 1 1 
·1- 3 81 5 2 

The figures arc taken from complaints made under headings 
"Directions to leave \:.Z . ", "Requirement to leave N. :::. 11 , 

"Deportation Order" , "Deportation of illegal immigrant h·i th 
~ . :::. dependants", "Deportation of illegal immigrants", 
"Unreasonable decision to deport", and includes complaints 
made in respect of delays in deportation decisions, misin-
formation, failure to arrange deportation, undue delay in 
serving deportation orders, failing to advise on deportation 
cl ;..; cisions and concern about the destiniltion of a deportation. 

') 

7 

4 

1 

3 

(_Sources: "Report of the Ombudsman 
(Govt. 

for the year ended 31 i\larch Print, 1976) 
"Report of the Ombudsman for the year ended 31 March (Govt. Print, 19 ~ - ) 

Fjgures for 1978 - 1981 Kere collated <luring a \'is it to the office of the Ombudsman . 

l 9 7 6" 

1977" 
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APPENDIX E 

The following notes \\'ere taken after an intervich' h'i.th 
the Deportation Review Tribunal on 15 September 1981 cmJ h'erc' 
unfortunately too late to be incorporatc<l into the text of the 
paper . 

1. Composition of the Tribunal 

It was felt that having :1 legally qualified member h'as 
necessary and essential. It meant that the lribun::il \\'as less likely 
to commit a jurisdictjon::il error. 

1\lthough no qualifications are required by the Immigration 
\et 1964 of the other members, it 11as felt that as 'hui;1an interest' 
c 'l s e s \\' e re in v o h· c d , p e r s on s a pp o i n t c cl t o t h c T r i bun a 1 s ho u 1 d h cl\' c 
the ability cllld be prepared to listen, to sift e\·idcncc and be 
humane . 

".fr Fuohy h·as a former Director of ImJT1igr,1tion and there-
fore has had experience in dealing hith cases likel)· to come before 
the Tribunal. It is interesting to note too, that the first deputy 
to be appointed wns <.ilso a recently retired Director of Immigration. 

1\'hile it was said tlwt ha\'ing experience in dealing in 
the immigrettion field was helpful, the Kriter notes ho\\e\·er thclt 
the appointment of forJT1cr public ser\ants from the Immigration 
Division of the Department of Lclbour hJ.s had its cljsadvantages. 

In the case planned to be heard on 15 Scptenber 1981, 
~l Fuohy had earlier on disqualified hi:.iself bec,1usc he had been 
involved in the makin~ of the order to Jeport the appellant when he 
was Director of Immigration. 

)lr Cross \\'clS appointed to be the deputy of i'.lr Fuohy. 
l!owever, on the day of the hearing it was discovered that he too, 
had been involved in some way with the order to deport the appellclnt, 
when he h·as Director of Immigration. Consequently ;.lr Cross had to 
disqucllify himself from hearing the appeal. 

The other member, .\ls Bailey is a promi1.ent Samoan. It 
was suggested by counsel for the ,\Jin i_ ter clt the hearing that she 
was appointed because it 1·;as felt that a large nunbcr of appeals 
would come from Polynesians. 



2. Requiring Information 

A Corm has been drawn up by the Chairman, exercising the 
power of the Tribunal under Clause 4 fifth Schedule, requiring the 
Minister to provide ''any documents, written submissions, statements, 
reports , probation reports, police reports, memoranda and other 

-materials and papers lodged or received by or prepared for Lthe 
~ l in i s t e r l ;:rn d c on s i cl e re cl by [h i rrJ o r Lh i s J o ff i c e r s in re a c h in g the 
decision appealed ag.1inst''. 

The minister is a1so required to produce a copy of the 
deportation order and a report setting out considerations to which 
re g a r d \.; a s had i n r e a c h in g t he de c i s i on t o d c p o r t . 

Thus, the Tribunal has ensured that it has the fullest 
amount of information possible. The counsel for the Minister at 
the hearing said that the entire file held by the Department was 
forwarded to the Tribunal. 

The Secretary (m the Tribunal receives all the information 
requested, and once everything requested 1s received, it is circu-
lated to individual members of the Tribunal before the hearing . 

Quite significant is the fact that an opportunity to 
peruse the entire file (information received) is given to counsel 
for the appellant before the hearing takes place so that the 
appellant can fully prepare his c;ise. 

3. llearinrrs 

The Tribunal plans hearings where the appellant is 
situated. Where the appellant is in prison the Tribunal ensures 
that the hearing is outside the prison and in other premises . It 
was stressed that the Tribunal must be seen to be independent. 

4. Considerations Taken Into Account 

Each case is decided on its merits. \o ministerial 
policy has been given or drawn to the Tribunal's attention. In 
the hypothetical situations where this happened, the Tribunal felt 
that the ministerial policy might not be an appropriate consideration 
to take into account. 
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