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- 1 PART ONE - INTRODUCTION
This paper presents an examination of the various methods
by which the Commissioner of Inland Revenue may make an assessment,
or amend an assessment, of a taxpayer's liability to tax under
Income Tax Act 1976.

It is not an analysis of the objection

procedure, but is a commentary on (a) the legal and administrative
bases upon which the Commissioner may make his assessment and (b)
the position of a taxpayer who may wish to challenge the mechanics
of that assessment.

The paper first of all examines the legislative framework
which not only governs the assessment process itself, but also
makes for the provision of the particulars, under threat of
/" /
/

/

penalty, upon which the actual assessment is made:

PART TWO.

PARTS THREE, FOUR and FIVE examine the methods of
assessment and the considerable onus on the taxpayer wishing to
test his liability to tax, as assessed by the Commissioner.

Since

special provisions apply where a business controlled by
non-residents appears to produce insufficient taxable income,
assessments in such circumstances are considered separately in
PART SIX.

PART SEVEN concludes the examination by considering the
evidential requirements pertaining to the Commissioner's
assessment and the taxpayer's challenge of them in both objection

nw llBRARY
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and criminal proceedings.

Conclusions reached in PART EIGHT relate to matters of
evidence and the burden of proof, with a concluding suggestion
for a less restrictive approach to the challenging of the
Commissione r's discretion when assessing the amount~

- - ---- - - - - - - - - -

tax i

which

The paper is presented on the basis of current
legislative provisions.

A comparative table of sections is

inlcuded as Appendix A however, for ease of reference when
reading cases decided under the former Land and Income Tax
(Act 1954.

The paper is also presented as a consideratio n of

\ the bases upon which the New Zealand Inland Revenue Commissioner

I

may assess tax (the paucity of reference within the relevant
ases to authorities in other jurisdiction s aside), in light of
New Zealand statutory provisions and decisions of the
)

New Zealand Courts, the former Taxation Board of Review
(established under the Inland Revenue Department Amendment Act
1960) and the Taxation Review Authority established under the
Inland Revenue Department Act 1974.

References to 'The Act! and Section references are
references to the Income Tax Act 1976 unless otherwise indicated.

-
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PART TWO - THE LEGISLATIVE FRAMEWORK

1.

Returns, Particulars and Penalties
Every taxpayer is required to furnish to the
Corrunissioner, in each year, a return of all the assessable
income derived by him during the preceding year, together
with such other particulars as may be prescribed. 1

This

requirement extends to partners, co-trustees and joint
2

adventurers , and to executors or administrators of deceased
taxpayers in respect of income derived by a deceased taxpayer
3
in his lifetime.

The requirement to furnish such a return therefore
falls on every person "chargeable with income tax", whether
on his own account or as the agent of any other person or in
the capacity of trustee, e x ecutor or administrator. 4
Pay-period taxpayers (with the exception of shearers) whose
annual income does not exceed $11,500 and comprises onl y
salary and wages, pensions for past services, National
Superannuation or any combination of those types of income,
are not required to furnish a return of income.

For pay-period

taxpayers , tax liability is d etermined by the PAYE deductions
in the particular income y ear, unless a special or incorrect
tax code has been used, or wrong tax d educt i ons ha v e be e n
1.

Sect ion 9 .

2.

Sect ion 1 0 .

3.

S~ ~2R

wh i ch de a ls with i ncome of a d ec e ased taxpa yer

whi ch i s not d erived duri n g h is life but sub seque nt ly a cc r ue s i n the
ha nd s o f t h e trust ee of the decea s ed t a xpa y e r.
4.

See "Ta x payer", s 2 .

-
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made, thereby necess itating a return .

Such taxpay ers may,

howeve r, submit a return in order to claim a tax refund as
a result of claimin g specia l exempt ions and rebate s. 5
A truste e, howeve r, must file a return whethe r or not
any profit has arisen out of the trust fund, 6 and where income
is derive d by two or more person s jointly , as truste es, such
person s are jointly assess able on return s require d under
Sectio n 10 and jointly and severa lly liable for the tax so
assess ed. 7

Partne rs are require d to make a joint return of the
income of their partne rship, detaili ng their shareh olding in
the firm and are furthe r require d to make separa te return s
of all income person all y derive d but not include d in the
. .
Joint
re t urn. 8 Simila rly, a
joint advent urer is assesse d
on the amount of his share in any joint income . 9

Where,

howeve r, a relativ e is employ ed by or in partne rship with
the taxpay er, the Commi ssioner has a discre tionar y power
to alloca te the profit s or income , for tax purpos es, betwee n
the partie s to the contra ct or betwee n the partne rs, as he
consid ers reason able. 10

In cases o f agenc y , a ret u rn pur port i ng to be made
5.

See ss 356 - 359 and In come Tax Act 1976, Part IV, rel at i n g to Income Tax
under wh i ch a p a y - period taxpaye r filing a return is a s ses s ed .

6.

Sec ti o ns 22 7- 230 .

7.

Sec tion 10 (1) (a ) .

8.

Sec tion 10 (1 ) (b) .

9.

Sec ti o n 1 0 (1) (c) .

1 0 . Section 97 .

In the case of p a rtne r s t here is no join t assessme n t .

-
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by or on behalf of any person is deemed to have been made by
that person or by his authority, unless the contrary is
proved.

11

This presumption is obviously intended to avoid

the difficulties the Department of Inland Revenue may face
· proving
·
· particu
· 1 ar cases. 12
in
agency in

Furt h ermore, b ot h

principal and agent may be liable if a false return is made.

13

Special cases of agency are provided for in Part VII of the
Act which sets out the provisions for the taxation of agents
and non-residents (including absentees) .

14

Under Section 12

however, the Commissioner may require special returns from
agents, as well as from non-resident traders and other persons
appearing to cease trading, or whom, i n a representative
capacity otherwise appear unlikely to furnish returns in tte
usual way.

In such cases the Commissioner, in default of

returns requested, or where he i s disatisfied with returns
made, may assess the taxpayer on such a sum as he thinks
reasonable. 15
In addition to the foregoing returns, every person,
whether a taxpayer or not, shall make to the Commissioner
such annual returns as may be "prescribed" for the purposes
of the Act.

16

Examples of such prescribed returns may be seen

in Sections 239 and 429-432.

However, under the broader

p rovisions of Section 14 the Commissioner ma y require any
11.

Sec tion 18 .

12 .

See Maxwe ll v I nland Revenue Commission er [1959] NZLR 708 .

13.

Se c ti o n 41 6 (1 ) (e).

14 .

See I n c ome Tax Act 1976 Part VI I ge neral ly , ss 27 4- 279 for s pecia l
c a ses .

15 .

Sees l 2 (1 ),

16 .

Sect ion 1 3 .

(2) .

-
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further or other returns for the purposes of the Act, again
from any person whether a taxpayer or not.

Under the latter

section the Commissioner must "require" such further returns,
presumably by express notice, from the person or persons
concerned, while under Section 13 the Commissioner must
"prescribe" any other required annual return pursuant to the
provisions of that section.

Balance dates and dates for returns are set out at
Sections 15-17 of the Act.

Further, Section 17A of the

Inland Revenue Department Act 1974 specifies that annual
returns of taxpayers shall be deemed not to have been furnished until they have been received at any office of the
Department.

Under Section 16 of the Inland Revenue Department
Act 1974, the Commissioner or any officer of the Department
he so authorises, has at all times full and free access to
all lands, buildings and places, in order to inspect all books
and documents relevant to the purpose of collecting tax or
duty. 17 The owner, manager or any employee (past or present)
of any enterprise is required to give all reasonable assistance
and to answer all proper questions relating to the investigation
The Commissioner or officer may require oral or written
compliance, and may also require a statutory declaration
T -lting to matters arising out of the investigation. 18

17.

Section 16 (1 ) .

18 .

Section 16 (2 ).

-
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Section 17 of the Inland Revenue Department Act 1974
provides the Commissioner with the further power to require
written information, and to require inspection of any books
or documents "for any purpose relating to the administration
or enforcement of any of the Inland Revenue Acts 19 or for any
purpose relating to the administration or enforcement of any
matter arising from or connected with any other function
lawfully conferred on the Commissioner. 1120

The power includes

inspection of lists of shareholders of companies, capital
contributions, dividend payments, balance sheets, profit and
loss and other accounts, and statements of assets and
21
. b'l't'
1 1a
1 1 1es.
As under Section 16, the Commissioner may
require particulars to be verified by statutory declaration
.
22
or o th erw1se.

To add weight to the powers the Commissioner has in
respect

of particulars and returns under the Inland Revenue

Department Act 1974 and the Income Tax Act 1976, any failure
to comply with the Commissioner's request under Section 17
of the former Act shall render a defaulting taxpayer, or such
person of whom the request has been made, liable on summary
conviction to a fine not exceeding $25 for each day of
default.

Should the Commissioner or, upon his application, a

District Court Judge, hold an inquiry "for the purpose of
obtaining any information with respect to the liability of
19.

See Inland Revenue Department Act 1974, First Schedule,
reproduced as Appendix B to this paper.

20.

Sections 17(1).

See also the similar wording ins 16(1), n. 17 supra.

The Commissioner's discretion under s 17 is broader in that it
includes consideration of both administration and enforcenent
matters in connection with the Commissioner's lawful functions.
21.

Section 17 (2).

22.

Section 17 (5).

of

-
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any person for any tax or duty under any of the Inland Revenue
Acts or any information required for the purposes of the
administration or enforcement of any of those Acts or for the
purposes of carrying out any other function lawfully conferred
on the Commissioner 1123 , then any person refusing or wilfully
neglecting to appear, so refusing to take an oath as witness,
or so refusing to answer questions relating to the subjectmatter of the inquiry, is liable on summary conviction to a
24
fine not exceeding $1,000.
Section 20 of the Inland Revenue
Department Act 1974 however, provides a limited degree of
privilege for confidential communications (whether information,
book or document) between legal practitioners and between
legal practitioners and their clients.

Under Section 416(1) (a) of the Income Tax Act 1976
every person who refuses or fails to furnish any return or
information as and when required by the Act or by regulations
made thereunder or by the Commissioner, shall be liable to a
fine not exceeding $500. 25

Every person committing an offence

against the Act for which no other penalty is prescribed shall
be liable to a fine not e x ceed i ng $2,000.

Such offences

include those under paragraphs (b) to (e) of section 416 (1),
i.e. wilfull y or negligentl y making a false return or so
providing false information relat i ng to one's own personal tax
23 .

Section s 18(1) and 1 9(1) .

See a l so the similar wordi n g in ss 16( 1 )

an d 17(1) , s u pra n n. 17 and 20 .

Not e the wider powe r s and

j uri sdiction upon a District Court i nq u iry .
24 .

Sect ion s 1 8(9 ) and 1 9(3) .

2 5.

Section s 4 1 6(2 ) a nd 417 .

-
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liabilit y, or to the liabilit y to taxation of any other
person; acting in contrav ention of or without lawful
justific ation or excuse, or failing to comply with the Act
or regulati ons made thereun der; and aiding, abetting or
inciting the commiss ion of an offence .

In cases of evasion , attempte d evasion or default
in perform ance of any duty imposed on a taxpaye r by the Act,
an assessm ent of penal tax may be made, by way of penalty for
the offence , to such an amount not exceedin g treble the amount
of deficie nt tax. 26

In light of the above provisio ns, the Commiss ioner
not only has the power to establis h the adminis trative
framewo rk enabling him to assess compreh ensively the
circums tances of taxpaye rs and to collate such informa tion
that may in turn provide for a particu lar basis of assessm ent,
but he also has the penal provisio ns to assist him in that
task.

In relation to wage and salary earners a perusal of

return forms over the years indicate s a gradual refinem ent
process (no doubt in the light of experien ce in assessin g
returns) 27 and reveals also an adaptab ility to legislat ive
. .
1 d ecision
. .
c h anges ma d e as a resu 1 t o f po 1 itica
s. 28

In the

case of company returns the range o f annual r eturns and acc o unt s
26 .

Sectio n 420 .

2 7.

E .g.

Particu l ar s re l a t i n g to marriage a n d to spous e t a x codes ,

ef f ec ti vely c lari fy ing t he q u es t io n s ofde j ur e marri a g e and de f acto
d e pe n dency , a n d the doubl e - claiming of ded uc tion s , e x e mption s and
reb at es by b o t h spouses .
28 .

E. g .

The young f ami ly and l ow inc ome fami ly r e bate s i ntro duc e d

by the Inc ome Tax Amendme nt Ac t

1980 .

- 10 -

required indicate the extensive assessment process.

An example

of the Commissioner requiring returns which may in turn be
used to adjust the assessment framework is the Commissioner's
current requesting of employers to provide details of non
taxable payments to employees - made in the form of a
reimbursement or allowance for employment related expenses.
The collation of the incidence and extent of such payments
(the investigation arising out of and following on from the
payment of a tax free travel allowance to Air New Zealand
employees) may lead to future Q;'egislative amendment, making
such payments taxable either in the hands of employees or by
the employer at source, and may lead to a requirement for both
employers and employees to specify such payments and receipts
in annual, or other returns, as required by the Commissioner.

In all circumstances, the onus of making and delivering
returns of income and furnishing such other particulars as the
Commissioner may require, rests firmly on the taxpayer, i.e.
the person chargeable with tax.

The providing of returns and

other information is however, a natural pre-condition to the
act of assessment.

It is also, as will become apparent in

considering the Commissioner's powers in relation to
assessments, the first step in a process throughout which the
taxpayer may find he has an increasingly heavy onus to bear.

- 11 -

2.

Assessments and Determinations
Pursuant to Section 19(1) of the Act, the Commissioner
is required

(mandatory)

/\....,-'"", . ,·'\/· -

to make an assessment for every year,

and from time to time and at any time as may be necessary,
of the amount on which tax is payable by each taxpayer, and
the amount of that tax.

Such an assessment is made on the

basis of returns and from any other information in the
possession of the Commissioner.

Subject to Section 19(1), where a return shows or
purports to show a loss incurred by the taxpayer in an
income year, the Commissioner is required to determine the
loss, either in accordance with the provisions of the Act
for the calculation of assessable income, or, where the
provisions of Section 22(4), apply in accordance with that
.
29
su b section.

Where a taxpayer claims to carry forward the

whole or part of a loss the Commissioner is required to
determine whether the loss ma y be carried forward and i f so,
In such circumstances losses incurred and

to what extent.

carried forward are to be calculated pursuant to the provisions
of Section 188

(providing for the setting off of losses

against future profits) .

30

Were
a tax pay er c 1 a i. ms a ere d.it o f tax
h
29 .

Sec tion 19 ( 2) .

31

ore 1 ects

Section 22 (4) is discu ssed in Pa rt Six of this

pa pe r, p o s t.
30 .

Se c ti on 19(3) .

31.

Pu r suant t o any of ss 156A , 156B , l 56D-l 56G .

- 12 -

to convert a prescribed loss into a credit of tax, 32 the
Commissioner is required to determine whether the loss may
be converted, and if so, to what extent a credit of tax is
allowable in the income year. 33

As indicated above, it is the statutory duty of the
Commissioner to make such assessments and determinatio ns. 34
That duty is emphasised by ~ ho proefi s i ons o f Section 2 ~ which
provide.,:)that where any person makes default in furnishing any
return or if the Commissioner is not satisfied with the
return made by any person, the Commissioner may make an
assessment of the amount on which in his judgment tax ought
to be levied, and of the amount of that tax.

The section also

empowers the Commissioner , if he has reason to suppose that
any person, although he has not made a return, is a taxpayer,
to make a default assessment.

In cases of a default

assessment the person subject to assessment is liable to pay
the tax so assessed "save in so far as he establishes on
objection that the assessment is excessive or that he is not
chargeable with tax".

Under Section 23 the Commissioner has the added
discretion to make such alterations or additions, f rom time
to time and at any time, to any a ssessment he has previousl y
made notwithstand in g that tax ma y alr e ad y hav e been assessed
32 .

Pur s uant t o s 74A ors 157A .

33 .

Se ctio n 19(4) .

34 .

See a l so TRA Cas e 4 (198 0 ) 4 TRNZ 56 , 58 .

- 13 -

and paid.

In cases o f tax evasion however, it appears

that assessment would be made under Section 21 as a default
assessment.

The amendment of an assessment under Section 23 can
only be made at the discretion of the Commissioner.

The

taxpayer cannot compel the Commissioner to reopen a file,
nor use the section to recover tax already overpaid,or to
bring about an objection out of time.

Furthermore, the

Commissioner is not estopped from any f urther exercise of his
discretion under the section in relation to assessments
previously amended. 35

On the other hand the Commissioner

cannot use the section to extend the grounds upon which
liability
assessment.

has been imposed by means of an earlier amended
36

In the case of an objection to a reassessment under
Section 23 however, the burden of proo f , as in Section 21,
37
lies on the tax payer.

An assessment may not be altered so as to increase
the liability previously assessed

after four years from the

end of the year in which the assessment was made. 38

Howeve r

where the Commissioner i s o f the opinion that returns hav e
3 5.

Un io n St e am Ship Co of NZ Ltd v Commissioner of Inla nd Revenue [ 1 962]
NZLR 656 .

36 .

TRA Case 1 3 (1978 ) 3 TRNZ 179 , 186 .

37 .

Babingto n v Commis s i o n er of Inla nd Reve nue [1957] NZLR 86 1, 866 .

38 .

Section 25 (1).

Fo r express excepti o n s fr om the fo ur year r ul e see

Butt e rwor th s Ta x at ion Library Vol . 1 P . 1078 .
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been fraudulently made, are wilfully misleading, or have
omitted all mention of income which is of a particular nature
or was derived from a particular source (and in respect of
which a return was required to be made), the assessment may
be altered at any time so as to increase the amount previously
assessed.

39

Income referred to in Section 25 bears its

ordinary meaning and is not limited by categories of assessable
.
.
S ec t.ion 65 . 40
income
in

Further, the maxim "de minimus non

curat lex" may operate to e x cuse comparatively small omissions
.

o f income.

41

Section 26 provides that the validity of an assessment
shall not be affected by the reason that any of the provisions
of the Act have not been complied with, while Section 29(6)
specifically provides that the omission to give notices of
assessment and determinations required by Section 29 shall n o t
invalidate any assessment or determination, or in any manne r
affect the actual operation of such an assessment or
determination .

Further, except in proceedings on objection to an
assessment,

42

no assessment made by the Commissioner shall

be disputed in any Court or in any proceeding s

(including

those before a Tax ation Review Authority ) either on the
39 .

Sec ti o n 25(2) .

40 .

E . g . Sleeman v Commissioner of I nland Revenue [1 965] NZ LR 647; Public
Trust ee v Commi ssioner of Inland Revenu e [ 1 96 1] NZLR 103 4.

41.

Babingto n v Commi ssion e r o f Inla nd Revenu e Sup ra n . 34, 869 .

42.

See Part

III of the Ac t

t o ass e ssme nt s .

for p r ovisio ns r e l a ti ng t o obj ec t i o n s

- 15 -

ground that the person so assessed is not a taxpayer or on
any other ground.

Except in objection proceedings then,

every assessment and all the particulars thereof shall be
conclusively deemed and taken to be correct, and the liability
of the person so assessed is determined accordingly. 43
Pursuant to s 19(5) of the Act, Sections 22 to 28 and Part III
of the Act apply with respect to determinations.

Therefore

provisions relating to validity of assessments and the
deeming of an assessment to be correct, similarly apply in
respect of determinations.

An undisputed assessment or determination is not
conclusive against the taxpayer, however, upon prosecution
44
. .
un d er th e o ff ence provisions
o f t h e Act.
In sue h
circumstances, because the burden of proof is on the
Commissioner, the tax payer may challenge the Commissioner ' s
assessment, including his opinion that returns were
fraudulently made or were wilfully misleading for the
purposes of Section 25(2). 45 On the other hand, but subject
to the judicial prohibition o f the Commissioner e x tending
the grounds of liability established in an earlier reassessment,

46

an a ssessment is not conclus ive against
47
the Cornrnissioner. As outlined abov e, he ma y amend assessments
pursuant to Sections 21 and 2 3 , s u b j ect to t he provisions

of Section 25.
43 .

Sect i on 27 .

44 .

E . g . Maxwel l v Corruni ssioner of In l and Reve n ue s upra n. 1 2.
also Part Seve nof this paper , p ost .

45.

Macfa rl a n e v Corruniss i oner of Tax a tion (1923 ] NZLR 801 , 836 ,
CA (S a l mo n d J . ) .

46.

See n . 36 , supr a .

47 .

Supr a n . 45 .

See
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There is, however, no definition of "assessment'' in
the Act.

An assessment cannot be equated with the notice

received under Section 29.

In R v Deputy Federal Commissioner

.
o f Taxa t ion,
Ex parte Hooper 48 Isaacs J sai.d49
... "an assessment" is not a piece of paper, it is an
official act or operation; it is the Commissioner's
ascertainment, on consideration of all relevant
circumstances, including sometimes his own opinion,
of the amount of tax chargeable to a given taxpayer.

Liability for tax is imposed by the various charging sections
of the Act

50

.
and not by the act of assessment itself. 51

The first step of an assessment therefore involves a
qualitative analysis and application of the legislative
provisions and relevant taxation principles.

The second

step is then the quantification of the amount on which tax
is payable and of the amount of that tax, i.e. the
assessment is an evaluation of the applicability of the
charging provisions of the Act and the quantification of tha t
evaluation.

The provisions giving the Commissioner power

to make assessments and determinations are therefore the
machinery provisions by which the process of e v aluation and
quantification can be put into action.

On receipt o f a tax pay er's return, the Commissione r
48 .

(1926) 37 CLR 368 , HC.

49 .

Ibi d , 373 .

50 .

Par t icu l a rl y s 38 .

51.

See El miger v Commi ssioner of I nl and Revenue [1967 ) NZ LR 1 61 .

pursuant to Section 19, makes an assessment or determination
on the basis of the return as filed, together with any other
information he may have in his possession.

Such other

information would appear to encompass other returns required
by the Commissioner, or enquiries made by him.

No extensive investigation is undertaken at this
stage, although adjustments may be made to a taxpayer's
return by simply "adding back" assessable income where the
~..k.,_

~

u"\./J

~

Commissioner considers that certain claims cannot be
-------

7

permitted in light of the appropriate charging provisions,
.~

or conversely, by "adding in'' all exemptions and rebates
which may be claimed on the basis of the return, but which
have not been so included by the taxpayer.

This assessment

is basically a qualitative evaluation of the details of the
return as submitted and a quantitative check of the figures
therein.

In the absence of sufficient details, or in light of
subsequent investigation by the Department, the Commissioner
may make an assessment under Section 21 or Section 23 as
appropriate.

Again, this may involve a consideration of the

applicability of the relevant charging provision, and in
such circumstances may require the adding-back of various
amounts into the original assessment of the return.

Where,

however, there is no available evidence against which amounts
to be added-back can be assessed, then the 'add-back" procedure
will involve an estimation of the amount on which the
,,

:Jn ··o
~~

~
-f.

'-

r1

~ a... ~

f..,,_ tWJdl.N

~, ~ ~1,"'/\ ~ r

S')

~~

~ J) " ' ~

'I
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Commissioner judges tax ought to be levied.

As is more

~

often the case there is some evidence available, either on
a consideration of the taxpayer's own circumstances or on
a comparison of the taxpayer with similar taxpayers in
similar circumstances.

In such cases the quantification

of the amount upon which tax is assessed is arrived at by
the assets accretion, peer group comparison, or gross
percentage profit methods.

In practice the Commissioner tends to use various
combinations of these assessment methods.

I n the case of

businesses that are controlled by non-residents and
appearing to produce insufficient taxable income however,
the Commissioner makes an assessment or determination pursuant
to Section 22, considered in Part Six of this Paper.

In al l

cases a taxpayer may be assessed on a basis peculiar to
his own circumstances or by agreement with the Commissioner
as to the amount on which he should be taxed. 52

The Commissioner is required to make an assessment
of every tax payer for ever y year and has the discretion to
re-open assessments (subject to Section 25).

Where the

relevant charging sections of the Act do not assist in t he
process of quanti fyi ng a tax pa y e i s li a bility to tax , the
Commissioner has complete d i scretion as to what method he
chooses in arri v in g at a n ass e ssment, a lthou g h i n making
his assessment he must act bona fide. 53

52 .

The onus is on the

The ag r eement i t self wou ld be the assessme n t , providi n g it was
accep t ed as d et ermining the taxpayer ' s liabil i t y to ta x a nd was
not mere l y an agreement as to t he proposed tr ea tme nt of liabili t y
p r io r t o t he s ubmission of sta tu to r y re turns.

53 .

Babing ton v Commi ssion er of Inla~d Reve nue s u p r a n. 37, 865 .
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taxpayer not only to furnish returns and other particulars,
but also to show that the Commissioner is wrong in making
his assessment, and to what extent.

The Legislative framework, therefore, is designed to
assist the Commissioner in the collection of taxes.

In

submitting his returns then, the taxpayer in light of the
Legislative provisions discussed above, is obliged to furnish
all such information as required of him and then to accept,
except in the case of objection, the Commissioner's
assessment.

Even on objection the onus is upon the taxpayer.

"There is no equity about a tax. 1154

3.

Ancillary Taxes
Under the Income Tax Act 1976, the Commissioner may
make assessments of ancillary taxes such as bonus issue tax,
excess retention tax, withdrawal tax, and as outlined above,
penal tax.

Assessments under Sections 262 (bonus issue tax)

and 334 (withdrawal tax) are made subect to Sections 23 and
26-29 of the Act, while assessments made under Sections 252
(excess retention tax) and 420 (penal tax) are made according
to the provisions therein.

54.

Rowlatt J. in Cape Brandy Syndicate v Commissioners of Inland
Revenue (1921] 1 KB 64, 71, in discussing the interpretation of
taxing statutes.
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PART THREE

1.

ADD-BACK METHOD

Adding- back as a procedu ral requirem ent
As alluded to in Part Two of this paper, 55 where an
adjustm ent is made to a return merely by includin g or
excludin g items, this "add-bac k'' process cannot be regarded
as an adminis trative method of assessm ent, but rather as a
procedu ral step required by the relevan t statutor y provisio ns
imposing the liabilit y to tax.

In such circums tances the

assessm ent is arrived at by an evaluati on of the applica bility
of those provisio ns, and the addition to or the subtrac tion
from the return of the amount as declared by the taxpaye r or
.
.
56
th e amount as assesse d b y t h e Cornrn1s
s1oner.

2.

Adding- back as a quantify ing process
Where the Commiss ioner conside rs that records are
insuffic ient or that a return is not satisfac tory for the
purpose s of assessm ent, or conside rs that previous
assessm ents, in the light of informa tion gained in the course
of his investig ations, are incorre ct, he may have recourse
to the add-back method in the absence of evidence otherwi se
account ing for a taxpaye r's income and expendi ture.

By this method, an amount represen ting living expense s,
and all other known expendi ture and deposits accounte d for, is
55.

See Assessmen ts and Determin ations, P- ~

56.

E.g. Macfarlan e

&

·q'

Ors v Commissio ner of Inland Revenue supra n.45

(valuation of livestock ); Europa Oil (NZ) Ltd v Commissio ner of
Inland Revenue

[197 0 ] NZLR 321 (deductio n for expenditu re

incurred in course of producing assessabl e income); TRA Case 17
(1975) 1 TRNZ 247

(Loss on farming "business ").
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deducted from moneys available to the taxpayer.

The

resultant figure is then added as assessable income and any
moneys not declared are added back into income.

The method

therefore, is used where the Commissioner considers that
unexplained deposits should be treated as income, particularly
where he considers that such deposits have arisen out of
suppressed sales or other undeclared income. 57

The add-back method may involve an estimation of
income alone where the taxpayer's expenditure is known.

More

likely, and usually concurrently, the Commissioner will make
his own calculation of living expenses and other expenditure.

The method may be regarded as having been approved
by the courts, the former Board of Review and the Taxation
Review Authority in their acceptance of the principle in the
dictum of Turner J. in Babington v Commissioner of Inland
Revenue. 58
In making his original assessment of the amount upon which tax
ought to be levied, and in making such alterations thereto as
he later thought necessary, the respondent was not, in my
opinion, limited to any particular method of assessment and,
provided that he proceeded bona fide to assess the amount upon
which, in his judgrnent, tax ought to be levied, I think that his
assessment must stand, save only in so far as the appellant
59
establishes his objection that the amount is excessive.
57.

This is especially the case where depos·ts (or excessive expenditure in
the absence of accountable income)

een explained away by the

taxpayer as arising out of casual gambling winnings

?

(or losses)

E.g.

Case 57 (1963) 1 NZTBR 424; Case 25 (1964) 2 NZTBR 199, 204- 205;
Case 31 (1969) 4 NZTBR 341, 355-356.

When deposits are so accounted

for, the Commissioner cannot then argue that in order to obtain such
winnings

(and logically to make losses) the taxpayer must have used an

identical amount out of otherwise assessable funds and that the base
wagering figure should accordingl y be added back: Case 31, n

supra.

- 22 -

Although Turner Jin Babington's case was
considering the assets accretion method, his dictum clearly
goes beyond that particular method.

The Commissioner is not

limited to any particular method providing he acts bona fide
in assessing the amount upon which, in his judgment, tax
ought to be levied.

7
As a result, the Commissioner has complete discretion
when using the add-back method when assessing both income
. .
an d 1 1v1ng
expenses.

6
F or examp 1 e, in______
. TRA Case 15
_ 0

( were
h

a "cash available" statement was produced to verify the
acceptabilit y of an assessment based on the accretion of
assets), the taxpayer's income was re-assessed by taking the
known income in a particular year and calculating income for
the prior nine years on the basis of the cost of living index.
In TRA Case 17 61 the Commissioner added-back an amount he
deemed to represent the income received by a taxpayer from
illegal activities.

In that case the Commissioner , in

reliance on the conviction of the taxpayer for selling heroin,
included as assessable income a substantial refund otherwise
due to the taxpayer.

As the Commissioner had not acted in

bad faith and the taxpayer had not shown the assessment to
be wrong, the assessment was upheld.

Since the add-back method of quantifying income
58 .

Sup r a

59.

See al s o Cas e 25 supr a n . 57 ; 205 whe r e Babingto n' s cas e was
r efe rr ed to.

60 .

(1 9 77) 2 TRNZ 294 .

61.

(1980 )

n. 37 ; 865 .

4 TRNZ 1 73 .
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requires the Commissioner to make a calculation of the amount
deemed to have been derived during the income year (or
income years under investigatio n), as in the case of an
assessment under the assets accretion method (and logically
under other methods of quantificatio n) the Commissione r's
assessment may disclose income for a year which is not in
truth the real income for that year. 62 The assessment of
income is not conclusive as to actual living or private
expenses even for the years to which the assessment
specifically relates. 63 The resultant assessment of the
amount upon which tax is payable is, however, conclusiv e
against the taxpayer as outlined in Part One of this paper,
and it is up to the taxpayer, on objection, to show that the
amount is excessive.

In doing so, the taxpayer may produce

evidence to question the amount of his expenditure or to show
that certain income was not derived by him.

In the f inal

analysis however, he must show that the amount upon which the
Commissioner has assessed his liability to tax i s wrong, and
by how much. 64

An assessment of liv ing expenses and other expenditure
will often involve a comparison of the taxpayer with similar
taxpayers in li k e circumstance s or o f like disposit i on.
Furthermore, there is usuall y some e v idence to which the
62 .

E . g . Ca se 2 4 (1 962 ) 1 NZTBR 1 74 , 18 1- 183 referring t o Ph i ll ips v
Commi ss i o n e r of Inl a nd Revenue (1959 ] NZLR 1357;

(1959) 8 AI T~ 21.

Ph i llips c a se a n d the a ssets accre t ion me t hod are disc u ssed i n
Pa r t Fo ur of this p a per .
63 .

Ca s e 1 8 (1966) 3 NZ TBR 217 , 225 .

64 .

Babing t o n v Commiss i o n er of Inl a n d Reve nue s u p ra n . 37 ;
Commissione r of Tax es (N . Z . ) v Mc coa rd (1952) NZ LR 263 ; (1 952)
5 AITR 323 .
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Commissioner may refer in calculating a taxpayer's
assessable income, even in the case of regular salary and
wage earners.

Such evidence will usually be provided by

a consideratio n of the taxpayer's assets or use of a method
of calculation peculiar to the taxpayer's affairs
(particularly

when considering the gross percentage profit

that may be expected of a taxpayer in business).

As a result,

the add-back method has limited applicabilit y as an
independent administrati ve method.

Generally it can be

expected to be used to corroborate the acceptabilit y of an
assessment reached by other methods. 65

t)

r-

- /~

-1 }~),

65.

E.g.

Case 24 supra n.61 and TRA Case 15 supra n . 60 - assets

accretion and peer group comparison methods; Case 31 supra n.57 assets accretion and gross percentage profit methcds;
supra n.63 - assets accretion method.

Case 18
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PART FOUR

ASSETS ACCRETION METHOD

The most commonly used method in the absence of records
or where the Commissio ner considers a taxpayer' s return is not
correct, is the assets accretion method.

It has been summarise d

by Wilson J. in Glaussius v Inland Revenue Commissio ner (N.z.) 66
as follows: 67
This is a statement of the ascertained assets of the taxpayer at
the commencemen t and at the end of each fiscal year under review
(valued at cost) and his sundry debtors, from which is deducted
all known liabilities of a capital nature, sundry creditors
existing at the end of the year and all moneys received by the
taxpayer during the year from non-assessa ble sources.

To the

difference is added all known expenditure by the taxpayer for
purposes other than the acquisition of the assets already taken
into account, including living expenses.

The final result should

show the money which the taxpayer had received during the year
from assessable sources.

In the same case, Wilson J., noting that the assets
accretion method had "no express authority '', examined the basis
upon which use of the method had received recognitio n and gained
approval by th@ urt in New Zealana. 68
The first reported case in which its use was considered was
Babington v Commissione r of Taxes

(N.Z.)

[1957) NZLR 861 at p. 865;

6 AITR, 428, at pp. 432-3, in which Turner J. said "In making his
original assessment of the amount upon which tax ought to be levied,
and in making such alterations thereto as he later thought necessary,
the respondent was not, in my opinion, limited to any particular method
of assessment, and, provided that he proceeded bona fide to assess
the amount upon which, in his judgment, tax ought to be levied, I think
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that his assessment must stand, save only in so far as the appellant
establishes his objection that the amount is excessive.

Trautwein's

case [Trautwein v Federal Commissioner of Taxation (1936) 56 CLR 63)
cited by the appellant, appears to be an authority completely
supporting this statement of which I conceive to be the law.

It may

well be that the use of the 'assets method', in the absence of
objection, may result in only a crude approximation to the true
amount of the assessable income: but though crude, this may approach
accuracy much more closely than the returns provided by a defaulting
taxpayer.

Thus, Sir John Latham, C.J. in Trautwein's case says:

'In

the absence of some record in the mind or in the books of the taxpayer,
it would often by quite impossible to make a correct assessment.

The

assessment would necessarily be a guess to some extent, and almost
certainly inaccurate in fact.

There is every reason to assume that

the legislature did not intend to confer upon a potential taxpayer
the valued privilege of disqualifying himself in that capacity by
the simple and relatively unskilled method of losing either his
memory or his books'."

Wilson J. considered that since Babington's case, the
right of the Commissioner to adopt the assets accretion method
of assessing a taxpayer's income had not been in doubt. 69

He

did note however, that in Hall v Commissioner of Inland Revenue 70
he had held that the method was not sufficiently accurate in
respect of any particular year to afford proof beyond reasonable
doubt that a taxpayer's return of income for that year was
wilfully false

(on a prosecution under Section 228

(1) (b) of the

Land and Income Tax Act 1954, now Section 416 (1) (b) of the
Income Tax Act 1976) . 71
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Wilson J. then traced challen ges to the method . 72

In

Phillip s v Commi ssioner of Inland Revenu e 73 Shorlan d J. held
that where the statem ent prepar ed by the Commi ssioner referre d
to an asset of the taxpay er, the existen ce of which was denied
on oath by the taxpay er, the onus is on the Commi ssioner to prove
its existen ce as the proper ty of the taxpay er and that the
Commi ssioner , having assesse d the taxpay er on the basis of the
figure s shown by an assets accret ion statem ent, is not entitle d
to depart from those figures in any partic ular year merely
becaus e the result gives a lower income that that returne d by the
taxpay er.

At 1358; 22, Shorlan d J. had said:

The Commiss ioner cannot of course have it both ways.

It is

inheren t in the "assets method" of deducing income that whereas
it shows the income earned over the period to which it is applied ,
it cannot for certain and with absolute accuracy demonst rate the
precise time when such income was earned.
If the applica tion of
the "assets method" shows a lower figure than that which was in
fact earned in a particu lar year, then it would presuma bly do so
because it attribut ed part of the income in fact earned in that
year to some other year; or, in other words, because it included
an overstat ement of the true income for some other year.

In Fenson v Inland Revenu e Commi ssioner

(N.Z.),

74

Richmo nd J., in order to bring about a realis tic result bearing
in mind that the "increa se in assets" basis is likely to result
in errors in individ ual years, redistr ibuted the deficie ncies

-
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and excess es in the invest igating inspec tor's statem ent by
alloca ting the sums involve d unequa lly among the releva nt years
concer ned.

In Trautw ein's case (referr ed to by Turner J. in

Babing ton's case, supra) the Commi ssioner had no means of
ascerta ining in which of the seven years under review unders tated
assess able income of Lll2,35 4 should be alloca ted.

In the

circum stances he apport ioned it equall y over the seven years
having alloca ted, as far as possib le, the income to the years
in which it had been found to have been derive d.
In Glauss ius' case, Wilson J. conclu ded: 75
From these decision s the followin g princip les may be extracte d:(1)

The assets accretio n method is one which the Commiss ioner is
entitled to apply in estimati ng the assessab le income of a taxpaye r
for
the purpose of assessin g him to tax.

(2)

Provided the Commiss ioner employs this method bona fide

for this purpose his assessm ent must stand save only in so far as
the taxpaye r establis hes that the amount is excessiv e (Babing ton's
case and Trautwe in's case).

(3)

It is not sufficie nt for the taxpaye r to establis h that the
assessab le income for any particu lar year, ascertai ned by this method,
is not correct .
case.

He must also show by how much it is wrong (Babing ton's

See also Commiss ioner of Taxes (N.Z.) v Mccoard ,

[1952) NZLR 263;

5 AITR 323).
(4)

The Commiss ioner may properly spread the value of an asset
represen ting income derived by the taxpaye r during the period covered
by the assets accretio n stateme nt equally over each of those years if
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if there is no satisfactor y evidence to show the year or years in
which it was in fact derived.

If he does so the onus is on the

taxpayer to prove in what year or years it was derived (Trautwein' s
case).
(5)

Spreading should be adopted in such a way as to produce a

"realistic" result (Fenson's case).

(By "realistic" I understand

Richmond J. to mean "in accordance with the proved facts".

In this

sense I think that it merely states, in another way, the principle
that the taxpayer is entitled to have assessments amended to the
extent that he succeeds in proving them to be incorrect.

If the

reference to the necessity for achieving a "realistic result" was
intended to bear a wider meaning than this I respectfull y dissent
from the proposition .)

The assets accretion method then, is a method by which
the net worth of assets acquired in any one year is added to an
amount represent ing living and other personal expenditu re, and
the balance regarded as assessabl e income (allowing for income
from non-asses sable sources).

It is a method whereby amounts

expended in the purchase of assets and in living expenses is
considere d in relation to an amount deemed necessary to support
such expenditu re.

The method is therefore used when a taxpayer' s

return may indicate a substanti ally smaller income than would be
necessary to support outgoings , or when a taxpayer has not kept
such books of account or records as would enable an investiga tor
to trace the nature and extent of his income and expenditu re. 76
Since evidence relating to such amounts is likely to be
available in respect of most taxpayers , it is logical that this

-
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method is most commonl y used in a default or amended
As indicate d by Turner J. in Babingt on's case 77

assessm ent.

and McCarth y J. in Maxwel l's case 78 , the assets method
produce s an "approx imation" of the income required to be
returned .

Because the questio n!)of value of assets, income

derived and living expense s, in particu lar, may be arguable
points, the method cannot be regarded as exactly identify ing
the affairs of each tax payer.

(See Shorland J. in Phillips

case, supra.)

Althoug h Shorland J. in Phillip s' case (supra)
conside red that the Commiss ioner must prove the existenc e
of an asset that a taxpaye r has denied on oath, such does not
amount to a finding that, because the Commiss ioner finds himself
compelle d to make an estimate of a taxpaye r's living or private
expense s, he must necessa rily relate every item of expendi ture
. l ar asset. 79
to a par t icu
On the other hand, it would appear
that the Commiss ioner must take account of assets owned by a
taxpaye r at any time during the period covered by the assets
stateme nt, if its

being brought into account in any way

would tend to show that the stateme nt was erroneou s to an
ascertai nable extent. 80

Although the onus is on the taxpay er to show that the
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Cormnissioner's assessment is wrong, it is reasonable to require
of the Cormnissioner to present evidence of the existence of an
asset included in his statement.

It would appear, however,

(although the matter has not been considered by the Court or
Review Authority, that Shorland J. 's statement in Phillips'
case is too strong.

For the denial by a taxpayer of the existence

of an asset, be it on oath, may place an unreasonable burden upon
the Cormnissioner.

In light of the onus on the taxpayer to show

the Cormnissioner's assessment is wrong on the balance of
probabilities, 81 it is logical to expect of the Cormnissioner to
raise evidence which may be tested on the same basis.

At 1359,

Shorland J. said as follows:
The onus is upon the taxpayer to show that the Commissioner's
assessment is wrong; but whatever may be said about initial onus,
I am of opinion that when the Commissioner seeks to apply the
"assets method" of calculating a taxpayer's income, he must, in
the final resort, undertake the burden of proving the existence
of the asset which he claims the taxpayer has accumulated if the
taxpayer's denial on oath of the ownership and existence of any
such asset is to be displaced.

In the circumstances, his viewpoint indicates something more
than proof on the balance of probabilities.

If that is so, then

it would also be logical to expect of the Cormnissioner to produce
affirmative, conclusive proof, of living and other expenditure.
As the Cormnissioner's assessment is tested on the balance of

81.

Commissioner of Inland

Revenue v Legarth (1969] NZLR 137;

Duggan v Commissioner of Inland Revenue (1973] NZLR 682; see
also McCoard's case, supra n.64 and Babbington's case, supra
n.37.

See also Part Seven of this paper

proba biliti es on objec tion, such a test should also apply to
asser tions as to the existe nce of asset s.
. Bue k 1 ey
in

&

Young Lt d v

As Richa rdson J. noted

Commis
' sioner
.
o f In 1 an d Reven ue BlA

"[T]he Comm issione r could not sensib ly be expec ted to bear the
onus of proof of matte rs that origin ate with the taxpa yer and
which usual ly are pecul iarly within his knowl edge and power
."BlB
It is also reason able to expec t the Comm issione r to
adhere to the resul ts of an assess ment based on an assets statem
ent
even where his figure s for a partic ular year, within a period
of years under inves tigati on, may fall short of income decla
red
by a taxpa yer.

If the Comm issione r depar ts from the taxpa yer's

return and uses the assets metho d to arrive at an appro ximat
ion
of a taxpa yer's incom e, then his assess ment for a period of
years at least should be used with consis tency .

Should he accep t

a taxpa yer's declar ed income for a partic ular year then it should
entai l adjust ment elsew here in the statem ent for the period
under
inves tigati on.

This viewp oint would seem to under lie Shorla nd J. 's

statem ent (supra ) that such a dispa rity must point to the
Comm ission er's attrib uting part of the income in fact earned
in
that year to some other year; that the statem ent includ ed an
overs tatem ent of the true income for some other year.
other hand the taxpa yer's figure s may reflec t his own
under statem ent in other years.
81A.

[1978]

81B.

Ibid, 498; 500.

2 NZLR 485;

(1978)

2 TRNZ 485, CA.

On the

In respect of an assessment for a single year in
isolation, however, the Commissioner need not resort to his
assessment based on the assets accretion method, if his taxable
figure falls short of the taxpayer's.

The Commissioner in such

cases may use the taxpayer's figures to make an assessment in any
case, or alternativel y may decline to make an amended assessment.
It is however, unlikely that this situation would often occur
since such a finding would most likely lead the Commissioner
to a deeper investigatio n of the taxpayer's affairs over the
preceding years.

When investigatin g a taxpayer over a number of years, it
is also reasonable that the Commissioner should re-open the
assessments of each year falling within the particular period.
Assets may arise out of income sources carried over from previous
years.

Alternativel y should the Commissioner make an amended

assessment or a default assessment for a period of years in which
no returns, or insufficient returns, have been submitted, he must
allocate as far as possible the income that can be attributed
to the year in which it is derived.

For such purposes a

consideratio n of a consecutive number of years is required.

In Babington's case (supra) Turner J. made it clear that
the assets method may result in only a crude approximatio n to the
true amount of the assessable income but that such may approach
accuracy much more closely than the returns provided by a
defaulting taxpayer.

In Trautwein's case identifiable income was

allocated to the years in which it was derived and it was only
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the balance then remainin g which was divided equally over a
period of seven years. 82

Richmond J. in Fenson v Commiss ioner

of Inland Revenue had regard to a "realis tic approach '' in
redistri buting underst ated income (unequa lly), although in that
case no argumen t was addresse d to the learned Judge upon the
.
.
83
sprea d ing
o f sue h income.

In Hall's case (noting that this

was an appeal against convict ions on charges of wilfully making
false returns ), Wilson J. conside red that the appella nt's
return showed a much more credible pattern than the violent
fluctuat ions in the Commis sioner's assessm ent. 84

It must

therefo re be assumed that the accepta bility of that pattern
out-weig hed, for instance , the fact that results obtained by an
applica tion of the assets method sometim es will accord with
the position which would have been disclose d had a taxpaye r kep t

sufficie nt busines s records " 5 ,- (l/>,
<l

In Case 10, having reviewed the above cases, the
Taxation Board of Review said: 86
(T]he position may, we think, be summarise d by saying that, in
the few recorded instances where such a procedure has been
followed, the Courts, while not laying claim to any statutory
authority for what was being done, appear to have detected in
the facts of the particula r case under review some warrant for
the course adopted.
82.

(1936) 56 CLR 63.

83.

Supra, n.74.

84.

Supra, n.70.

85.

Case 10 (1965) 3 NZTBR 106, 126.

86.

Ibid, 127.

See also supra, n.68.

The spreadin g of underst ated income then, will depend
upon the facts of each case, but in light of a

realisti c and

credible approach , it would seem imperat ive that each year
within a period of years under investig ation should be given
conside ration within the Commis sioner's assessm ent.

This viewpoi nt is supporte d by Shorland J. in Phillip s'
case in referrin g to "the unfairne ss which would result from
permitti ng the Commiss ioner to reject the 'assets method' for a
year within the period to which he has applied that method" ,
and noting that in the circums tances "the Commiss ioner has
rejected the appella nt's returns and has set up in its place the
'assets method' and submitte d his schedule showing the bases
upon which he claims that the several figures therein shown are
the income earned by the appella nt in the particu lar years
specifie d 87
11

•

Further (as argued above), in Case 11 88 the Taxation
Board of Review conside red that the Commiss ioner is not entitled
to assume that income must have been expended when that income,
or an asset produced by it, might well only become apparen t in
a later year.
In other words, if while applying the assets method, additiona l
income is at the same time calculate d by another method, a taxpayer
could well be assessed to tax upon that income in the year for
which the calculati on is made as well as in another year when an
asset arising from such income becomes apparent.

87.

Supra, n.62; 1358.

88.

(1968) 4 NZTBR llJ, 127.

The Boa rd of Rev iew in Cas e 11 in
reac hin g its con clus ion s
had note d tha t:
The ques tion so rais e d do e s not appe
ar to have been c onsi dere d in
any of the judg men ts cite d to us.
We neve rthe less do not over look
the fact that in Bab ingt on's case
(sup ra), at p. 865, Turn er J.
said the resp onde nt Com miss ione r was
not, in the lear ned Judg e's
opin ion, 'lim ited to any part icul ar
meth od of asse ssm ent' and
furt her that prov ided 'he proc eede d
bona fide to asse ss the amou nt
upon whic h, in his judg men t, tax ough
t to be levi ed ... his asse ssme nt
must stan d, save only in so far as
the appe llan t esta blis hes his
obje ctio n that the amou nt is exce ssiv
e'. We do not, how ever , rega rd
thos e word s as just ifyi ng the use in
the circu msta nces of t h is case
of the asse ts meth od and the 'mil eage
' meth od at one and the s ame
.
89
time .

It is the refo re evid ent tha t the Com
mis sion er mus t con side r
each yea r und er inv esti gat ion , and
, as the Boa rd com men ted in
Cas e 11, the fac t tha t the Com mis sion
er's asse ssm ent may res ult
in the red ucti on of a tax pay er's dec
lare d inco me in any par ticu lar
yea r, is not of "ma teri al con seq uen
ce''. 90 As the Boa rd had ear lier
note d (sup ra) inco nsis tenc y in the
met hod of asse ssm ent may lead
to an elem ent of dou ble tax atio n, and
as Sho rlan d J. had note d in
Phi llip s' cas e, the Com mis sion er cou
ld not "hav e it both way s".
In Lan cas ter v Com mis sion er of Inla
nd Rev enu e, 91
Mo ller J. sum mar ised the tax pay er's
argu men t as bein g tha t if a
taxp aye r pro duc es, in con nec tion with
any poi nt of disp ute ,
89 .

Ibid , 1 26 -1 27 .

90 .

I bid, 1 28 .

9 1.

[196 9) NZLR 589 .

evide nce that may poss ibly be the corr ect repr
esen tatio n of the
posi tion unde r cons idera tion, the onus then shif
ts to the
Com missi oner to show affir mati vely that the repr
esen tatio n is
wron g, and that that pres ente d by his (the Com
miss ioner 's) own
.
evi'd ence is
corre c t . 92 Moll er J., in cons ideri ng the onus
upon
93
the taxp ayer ,
disti ngui shed Phil lips ' case in the circu msta nces
,
and conc luded :
This [the taxpa yer's subm ission ], in my view,
is contr ary to all
autho rity in such matte rs ... It is true that, in
the cours e of a
heari ng befor e the Board of Revie w, the onus of
proof , in one

sense , may, from time to time, shift betwe en the
taxpa yer and the
Comm ission er; but the onus of proof , in the sense
in which it is
used in s.20 [now Secti on 36 of the Inlan d Reven
ue Depar tment

Act 1974) , still requi res that the final quest
ion must alway s be:
'On all the evide nce, has the taxpa yer disch arged
the onus of
demo nstrat ing that the Comm ission er's assess ment
was wrong , and,
if so, why it was wrong , and how far it is wrong
?'
This is what

Turne r J. in Babin gton v Comm ission er of Inlan
d Reven ue [1957)
NZLR 861, calle d the 'cons idera ble handi cap expli
citly laid upon
him by the statu te'. 94

Moll er J. in Lanc aster 's case was cons ideri ng
what
is now Sect ion 36 of the Inlan d Reve nue Depa rtme
nt Act 1974 .
That secti on rela tes to the grou nds of obje ction
on the hear ing
and dete rmin ation of any obje ction , and furth er
prov ides that
"sub ject to the prov ision s of subs ectio n (2) of
Sect ion 423
of the Incom e Tax Act 1976 , the burd en of proo
f shal l be on the
obje ctor" .
In ligh t of the discu ssion in Part Two of this
pape r
relat ing to asses smen ts and the auth ority of Babi
ngto n's case
95
in part icul ar,
the onus is clea rly on the taxp ayer to show the
92.

Ibid, 59 0 .

93.

McCo ard's case, supra n.64.

94.

Lanc aster' s case, supra n.91; 590-5 91.
Supra , p.21.

95.

-
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actu al asse ssm ent as mad e by the Com
mis sion er, is wro ng.
He
can not mer ely prod uce alte rna tive evid
enc e tha t may ind ica te
som e oth er figu re.
As the Tax atio n Boa rd of Rev iew com
men ted
.1.n Case 596
We do not over look the use by Turn
er J. of the word s 'in the
abse nce of obje ctio n' in Bab ingt on's
case ; but we adop t the
view that they mean simp ly that , whil
e the corr ectn ess of
asse ssme nts made by the asse ts meth
od coul d be ques tion ed,
the time has long sinc e pass ed when
the vali dity of such
meth od woul d be open to atta ck.

In Bue kl ey

You ng Lt d v Com mis
. sion
.
er o f In 1 an d Rev enue 97
how ever , Ric hard son J. in del ive ring
the judg men t of the Cou rt,
refe rred to Mo ller J. at 591 in Lan
cas ter' s cas e (sup ra) and
98
con clud ed:
&

The reas on for this stat utor y onus
is obvi ous enou gh. The Com miss ione
r
coul d not sens ibly be expe cted to bear
the onus of proo f of matt ers
whic h orig inat e with the taxp ayer and
whic h usua lly are pecu liarl y
with in his know ledg e and pow er. Thus
, ther e are soun d if not com pelli ng
prac tica l reas ons why the legi slat ion
requ ires him to prov ide
sati sfac tory evid ence to supp ort his
calc ulat ion of his asse ssab le
inco me.
If he fail s or is unab le to prov ide
suff icie nt evid ence to
disc harg e that onus , his obje ctio n
to the Com miss ione r's asse ssme nt
will fail .

He then con side red Eva ns Med ical Sup
plie s Ltd v Mo riar ty 99
in whi ch Vis cou nt Sim ond s had rem arke
d tha t in app orti onm ent
cas es, the mer e fac t tha t an app orti
onm ent mig ht be dif fic ult
wou ld not of itse lf be reas on for fail
ing to pro vide an answ er
upo n evid enc e pro ferr ed in sup por t
of it.
Ric hard son J. then
96 .

( 1961 ) 1 NZTBR 23 , 27 .

9 7.

Sup ra n. 8 1A.

9 8.

Ibi d , 4 98 ; 500 .

99 .

(1 9 57)

37 TC 5 4 0 , 5 80 .
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conclu ded: 100
A fair balanc e must be mainta ined in this k ind of case. As
Cooke J
observe d in Duggan v Commi ssioner of Inland Revenu e (1973)
1 NZLR 682,
686, the onus of proof must be applied in a broad and common
sense way.
So that in such an apporti onment case as the presen t the taxpay
er

must be able to point to some intelli gible basis upon which
a positiv e
finding can be made that a defined part of the total sum is
deduct ible.
Where the Commi ssioner has refused a deduct ion and his assessm
ent is

challen ged, then the taxpay er must establi sh that the decisio
n is
wrong and the extent to which the assessm ent should be v aried.
That
last matter does not require an answer of absolu te precisi on
or one

that has been calcula ted by some kind of scient ific proces s
but, unless
the taxpay er can demon strate affirm atively that at least a
minimum
quanti fiable sum is deduct ible, he will have failed to dischar
ge the
onus that for good practi cal reasons has been placed upon him
by the
legisla ture.

In cases where appor tionm ent of expen diture is permi tted,io
:
failur e to prove the Comm issione r is wrong will not neces
sarily
resul t in the standi ng of the full amoun t as assess ed by
the
Comm issione r.

In such cases eviden ce of appor tionm ent will

accor dingly reduce the assess ment of incom e.

In all other

circum stance s howev er, excep t to the exten t the taxpay er can
show the Comm issione r is wrong (i.e., incor rect) and to what

-- ~--

0

\

exten t, the taxpay er .,,c_gR~A t lPHn Pvinen ce to indica te a differ
ent
·---- ~
-------

possib le assess ment.

In light of the provi sions of Sectio ns 26

and 27, in partic ular, and in light of the approa ch taken
by the
Board in Case 5 (supra ), the valid ity of the assets accre tion
method itself canno t be called into questi on when used by
the
100 .

Sup ra n. 8 1A; 498 ; 500 .

101 .

E. g .

I ncome Tax Act 1976 , s 104 (forme rly Land and I ncome Tax
Ac t 1 954 , s 111) .
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Com miss ione r.

As Turn er J. said in Bab ingt on's case , 102
such is the
~on side rabl e han dica p' exp lici tly laid
upon the taxp ayer by
G,a tute . Argu men ts as to the Com miss
ione r's duty to make an
asse ssm ent for the purp oses of the coll
ecti on of tax asid e, it
wou ld seem equ itab le tha t a taxp aye r shou
ld be able to prod uce
prim a faci e evid ence of an erro r in the
Com miss ione r's asse ssm ent,
and tha t once show n, tha t the Com miss
ione r shou ld then have to
show that on the bala nce of pro bab iliti
es tha t the taxp aye r's
__,uc;,9 --s
v._:..... c.--1...
asse rtio n was wron g.
r
Q u..1 """" ~ .::__ k ~
,:.,_, "'/\' c...

CA,

l'->-,

f

1

C4.

U

~ ,. .

This by no mea ns disr ega rds the fact tha
t ther e is no
equ ity abou t a tax in itse lf, 103 but does
poin t to equ ity in

the meth od of dete rmi nat i on of that tax.

Alth ough the taxp aye r

shou ld not be able to shie ld him self from
liab ilit y to tax by
I
the sug gest ion that an affi rma tive burd
• }-:J
en shou ld rest upon the
~r- ~
.
.
/
t--'; omm 1ss1 oner when his asse ssm ent is
cha llen ged , it does app ear
'. :J'- , reas ona ble that a taxp aye r, on indi cati ng an erro r in
the
~v / Com miss ione r's asse ssm ent, shou ld be able
to lead evid ence i n
{
\ y
with the fina l asse ssm ent dete rmin ed ulti
mat el y on the
bala nce of pro bab iliti es. Such a view poin
t does not inte rfer e
with the Com miss ione r's disc reti on in
arri v ing at an amo unt upon
whic h liab ilit y to tax i s asse ssed , but
does p r e sent the taxp aye r,
on obje ctio n, with an opp ortu nit y to pres
ent the true stat e of his
affa irs to the exte nt that he con side rs
t he Com miss ione r has not
reac hed an app ropr iate asse ssm ent by mea
ns o f the asse ts acc reti on
meth od.

-r

/ .

10 2.

Supr a n . 37 ; 872 .

103 .

See n . 54 , supr a .

See also Lan cast er ' s case , supr a nn.91 ,
94 .
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PART FIVE - PEER GROUP COMPARISON
AND GROSS PERCENTAGE PROFIT METHODS.

In making an assessm ent, the Commi ssioner may have regard
to income that in ordina ry circum stances would be expect ed to be
declare d by a partic ular taxpay er, or to expens es which such a
taxpay er may ordina rily be expect ed to incur.

In Case 9 104 the

Taxati on Board of Review put it this way:
It is, I suggest , inevitab le that an inspecto r, confron ted as
he was in this case by an absence of records of certain aspects
of the appella nt's busines s, should of necessi ty make his
calcula tions and estimate s upon such informa tion as he was able to
garner from the evidence availab le to him, be it ever so slight.
It was also, I think, proper that he should supplem ent or check
results so obtained by making a compari son, whereve r this could
validly be done, with the results obtained in busines ses of a
similar nature. 105

Althou gh in Case 9 the inspec tor had consid ered busine sses of a
simila r nature (i.e. the inspec tor had consid ered the record s of
a peer group) , such a compar ison may be made in respec t of a
hypoth etical taxpay er in simila r circum stances and of simila r
dispos ition.

For exampl e, in Lanca ster's case 106 regard was

given to "a hypoth etical taxi driver operat ing in Tauran ga",
and in Fenson 's Case;- 07 "the averag e living expens es of a person
in the appell ant's positio n".

In respec t of taxpay ers in busine ss, a peer group
1 04 .

(1 96 1) 1 NZTBR 45 .

1 05 .

Ibid; 47 .

1 06 .

Sup ra n. 9 1; 59 6 .

1 0 7.

Supra n.74; 258 .
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altho ugh he must act in good faith . 112

As a resu lt, in cases invol ving these metho ds, the
evide nce of depar tmen tal inves tigat ions, spec ialis t
witne sses,
and inves tigat ions by parti es other than the depar tmen
t has been
held admi ssabl e where recor ds are scarc e or non- exist
ent.
Altho ugh the onus is on the taxpa yer to show the Comm
ission er's
asses smen t is wrong , the Comm ission er's evide nce must,
howe ver,
relat e to the indiv idual taxpa yer.
In Case 12 113 the Board
state d:
In dealin g with the questi on in other cases and in
other
situat ions, this Board has always adopte d the view
that, having
regard to the variet y of factor s which may affect a
percen tage

rate of gross profi t, extrem e care must be exerci sed
in scruti nising
eviden ce adduce d as to the rate likely to be earned
in any partic ular
instan ce.

. Case
an d in
9 : 114
We agree that statis tical inform ation must be evalua
te d with
care. At the same time, we record our view that provid
ed ...
such inform ation is collat ed with appro priate care
and each

facet thereo f viewed ... as not being neces sarily conclu
sive
in itself but as provid ing a basis for conclu sions ultima
tely

reache d in respec t of the totali ty of the inform ation
availa ble,
that proced ure must be regard ed as unobj ection able.

Incom e estim ated by the peer group comp arison or the
gross
perce ntage prof it metho d may have been used in the acqu
isitio n
112.
113.

E.g. Lanca ster's c ase, s u p ra, n. 9 1; Ca se 9, sup ra, n.1 0
4; Cas e 9,
supra, n.1 08 ; Cas e 1 2 , s u p r a ,n.1 09 ; Case 40 , sup ra,n.1
08
Supra, n.1 0 9; 1 6 1.

114.

Supra, n.1 0 8; 1 04.

-
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Furt her, the meth ods may be used to prov ide a
chec k

as to the acce ptab ility of an asses smen t base d
on the asse ts
accr etion meth od. Also , a peer grou p comp ariso
n may indi cate
eith er an amou nt of deem ed expe nditu re or asse
ssab le incom e
with in an asses smen t base d on eith er the add-b
ack or asse ts
accr etion meth ods. As a resu lt the vario us meth
ods are
frequ ently used toge ther, thoug h subj ect to the
qual ifica tion of
the Boar d in Case 11 115 to the effe ct that the
Com missi oner may
not also calc ulate incom e by anot her meth od when
that proc ess
could give rise to the asses smen t of tax on incom
e not only in
the year in whic h it is deriv ed, but also in anot
her year in whic h
an asse t arisi ng out of such incom e becom es appa
rent.
In ligh t of the frequ ent com para bility of taxp ayer
s in
both busi ness and priv ate sphe res, and in ligh
t of the
Com missi oner not being limi ted to any part icul
ar meth od of
asses smen t, the peer grou p comp ariso n and gros
s perc entag e prof it
meth ods usua lly will be an effe ctive tool in asse
ssing a
taxp ayer 's liab ility to tax. As in the case of
the asse ts
accr etion meth od howe ver, and acce pting that the
Com missi oner
shou ld not bear the onus of prov ing matt ers whic
h orig inate
with the taxp ayer and whic h are pecu liarl y with
in his know ledge
and powe r, it seem s reaso nabl e that a taxp ayer
shou ld have the
oppo rtuni ty of leadi ng evid ence , based upon anot
her meth od of
115.

See s u p ra, nn. 88 , 89.

- -
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asse ssme nt, in orde r to show the corr ect posi
tion of his
affa irs.
~,As --"' ,' k.o..
~ k J/v-v
I

~~

~.

~

In this resp ect, the citin g of Turn er J. 's
dictu m in
Bab ingt on's case as auth orit y for acce ptin
g the Com miss ione r's
asse ssme nt save so far as that asse ssme nt
is show n to be
exce ssiv e, has been some what exte nded sinc
e 1957 . This
cons ider able hand icap , exp licit ly laid upon
the taxp ayer by
stat ute, limi ts the taxp ayer on obje ctio n
to chal leng ing the
resu lts as asse ssed by the part icul ar meth
od the Com miss ione r
has chos en. That hand icap may be seen as
prov idin g the
Com miss ione r's asse ssme nt with a rath er exce
ssiv e degr ee of
prot ecti on. Furt her, it enab les the Com miss
ione r to asse ss tax
at the high er figu re of any alte rnat ive asse
ssme nt. Alth ough
this is not nece ssar ily the case his prot ecte
d asse ssme nt may,
how ever , misr epre sent the affa irs of a taxp
ayer as asse ssed by
anot her meth od.
It seem s reas onab le to test that alte rnat ive
cont enti on on the bala nce of prob abil ities
.

PART SIX - BUSINESS CONTROLLED BY NON-RESIDENTS
:
SECTION 22 ASSESSMENTS

Unde r

ectio n 22 of the Incom e Tax Act 1976 the

Com missi oner is auth orise d to arbi trari ly make
an asses smen t of
incom e, or a dete rmin ation of loss , wher e a busi
ness carr ied on
in New Zeala nd is cont rolle d by non- resid ents
and appe ars to
prod uce insu ffici ent incom e or an exce ssive loss
.
The S ction is desig ned to comb at trans actio ns
betw een
affil iate d comp anies oper ating in diffe rent coun
tries but
struc tured so that prof its arise in coun tries
with low tax rate s,
and the high est expe nses of the comp anies conc
erned occu r in
high -tax juris dict ions 116 (the prac tice of "tran
sfer pric ing" ).
Sinc e expe nses incu rred in the prod uctio n of asse
ssab le incom e
are dedu ctibl e, 117 the high er the expe nses, the
lowe r the amou nt
of asse ssab le incom e.
In case s of reinv oicin g, for exam ple, the
price of tradi ng stock invo iced throu gh an affil
iate d comp any
in a low- tax juris dict ion is incre ased when shipp
ed to the
. t h e h ig
. h -tax Juris
.
. d ictio
comp any in
.
. n. 118 As a resu 1
t expe nses
are high er in the high -tax juris dict ion and prof
its may be late r
distr ibut ed by the comp any in the low- tax juris
dicti on (whe re the
prof it has been made ) as a corp orate divid end.
116.

E. g . Commi ssion e r o f I n l a n d Reve nu e v Eu ropa Oil
NZ Ltd '(No . 1 )'[ 1976]
NZLR 64 1, PC ; Eur opa Oil NZ Ltd v Commi ssion er
of Inlan d Reve nue
' (No . 2) 1 [1976) 1 NZ LR 546 , PC .

11 7.

Sect ion 104 .

1 18 .

E. g . Fede r al Commi ssion er of Taxat ion v Isherw
ood
(1 979) 9 ATR 473 .

&
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The Com mis sion er wil l mak e an asse ssm
ent und er Sec tion 22
then , whe n a New Zea land res ide nt com
pany mak es exc essi ve pay men ts
to a non -res ide nt aff ilia te, or whe
n a New Zea land res ide nt
com pany con trol led by non -res ide nts
oth erw ise dec lare s wha t he
con side rs to be an ins uff icie nt inco
me.
The Com mis sion er mus t firs t look to
see whe ther a
bus ines s is car ried on in New Zea land 19
~ rf bus ines s is not car ried
on, then the Com mis sion er can not mak
e an asse ssm ent und er
Sec tion 22.
Sec ond ly, he mus t esta blis h tha t the
bus ines s is
con trol led by non -res iden ts~ 2 0Th e
bus ines s mus t be con trol led
exc lusi vel y or prin cip ally by non -res
ide nts.
If pers ons so
con trol ling are res ide nts , the Sec
tion doe s not app ly.
Alt ern ativ ely the bus ines s may be car
ried on by a non -res iden t
com pany or a com pany un d er t h e con
tro 1 o f non -res 1. d ent s, 121 f or
exa mpl e, a New Zea land bran ch of a
non -res ide nt com pany or a
New Zea land com pany con trol led by non
-res ide nts. The thir d
alte rna tive is tha t the bus ines s may
be car ried on by pers ons
hav ing con trol of a non -res ide nt com
pany , 122 for exam ple, a
New Zea land bus ines s car ried on by
pers ons hav ing con trol of a
fore ign com pany .

The se pre req uis ites mus t be sat isfi
ed.

Als o, the

Com mis sion er mus t be of the opi nio n
tha t the bus ines s prod uce s
an ins uff icie nt ass ess abl e inco me or
an exc essi v e los s. 123 In
11 9 .

See s 22 (3) .

120 .

See s 22 (3) (a) .

12 1.

See s 22 (3) (b) .

122 .

See s 22 (3) (c ).

1 23 .

Sec t io n 22(2 ) .
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maki ng an asse ssme nt of incom e the Com miss
ione r base s his
opin ion on retu rns made to him and a cons
ider atio n of what the
Com miss ione r expe cts migh t be expe cted to
aris e from that
/"'-----~---"-----....------------busi ness .
He may then asse ss incom e on the basi s of
tota l
rece ipts of the busi ness (whe ther cash or
cred it) or as such
prop ortio n as he dete rmin es of the tota l purc
hase mone y paya ble
in the cond uct of the busi ness (whe ther in
cash or by the gran ting
124
of cred it) .
Ther e is how ever , a safe guar d agai nst the
pos sibi lity of doub le taxa tion .

Amo unts that are inclu ded

in a retu rn of any othe r pers on who is asse
ssab le for and liab le
to pay incom e tax on that amou nt are excl uded
from asse ssme nt
unde r Sect ion 22. 125 In resp ect of a loss
, the Com miss ione r
may dete rmin e the amou nt in such mann er as
he cons ider s fair
and reas onab le. 126

In an asse ssme nt unde r Sect ion 22, the emp
hasis lies
heav ily upon the eval uati ve proc ess, nam ely,
whe ther the
busi ness may be asse ssed unde r the prov ision
s ther ein. The
Com miss ione r woul d ther efor e have rega rd to
matt ers such as
whe ther the busi ness , i.e. "any prof essi on,
trad e, man ufac ture
or unde rtak ing" , is "car ried on" in New Zeal
and: 127 whe ther it is
carr ied on for "pec unia ry prof it": 128 whe
ther the busi ness is
carr ied on by "non -res iden ts'': 129 and whe
ther the busi ness is
1 2 4.

Idem.

1 2 5.

Sec t io n 22 ( 3 ) , prov iso.

1 2 6.

Se cti o n 22 (4) .

1 2 7.

Se ction 22 (1 ) .

128 .

Id e m.

129 .

Se cti o n s 22 (2 ) (b ) a n d 241.

-
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"co ntro lled " by non -res iden ts. 130

Qua ntif ying the amo unt of asse ssab le inco
me or loss
invo lves a furt her eva luat ive proc ess,
nam ely whe ther the cha rgin g
prov isio ns of the Act or prov isio ns allo
win g ded ucti ons and
.
In
liqh
t
of
.
.
.
exem ptio ns app 1 y. /tne mec fian ics invo
lved in the tran sfer pric ing
proc ess, the Com miss ione r wou ld usu ally
be conc erne d with the
app lica bili ty of ~ ctio n,,( o4 (and in the
abse nce of app lica bili ty,
the prov isio ns of f acti on 99).
In this resp ect the Com miss ione r
wil l have rega rd to con side rati ons such
as whe ther paym ents for
re-i nvo iced good s in fact have been made
for trad ing stoc k or
whe ther they have been made for the ulti
mat e purp ose of deri ving
tax- free divi den ds from a sub sidi ary in
a low -tax juri sdic tion and
whe ther the inte r-co mpa ny arra ngem ents
or the affa irs of the
New Zea land bus ines s are par t of an arra
ngem ent to avoi d the
liab ilit y to tax und er the Inco me Tax
Act 1976 . 131 , 132 ·
130.

131.

132.

Sect ions 22(2 ) (a) and 7.

See also and comp are Fede ral Com missi
oner
of Taxa tion v Comm onwe alth Alum inium Corp
orati on Ltd (1980 ) 11 ATR 42
as to a cons idera tion of the Aust ralia
n equi vale nt of s 22 (3) (a).
See Ceci l Bros . Pty Ltd v Fede ral Com
missi oner of Taxa tion (1964 ) 111
CLR 430
the Com missi oner cann ot attac k the wisdo
m or amou nt of a
paym ent in fact made for Trad ing Stoc k;
Euro pa (No. 1), supr a n. 116 dedu ction disal lowe d; Euro pa (No. 2),
supr a n. 116 - inter pose d
comp any not for purp ose of tax avoi danc
e, dedu ction allow ed ther efor e
no tax avoi danc e; Isher wood & Drey fus'
case , supr a n. 118 - dual
purp ose, dedu ction allow ed; Hall iwel l
v Com missi oner of Inlan d Reve nue
[1978 ) 1 NZLR 363 - trus t arran geme nts
not new sour ce of incom e,
arran geme nts void .
Sinc e this pape r is conc erned with the
frame work and the base s of the
asses smen t, refer ence only has been made
to matt ers of conc ern to the
Com missi oner in ligh t of the actu al prov
ision s of s 22.
For more
deta iled and tech nica l anal yses of s
22, and the case s refe rred to in
nn. 116, 118, 130 and 131, see "Bus iness
Cont rolle d by Non -resi dent s"
New Zeal and Tax Plan ning Repo rt No. 1-81
p. 6;
"Tax ation and
Fina ncia l Plan ning for Comp anies " NZ Soci
ety of Acco untan ts 1980

- so Sectio n 22 may theref ore be seen as the equiv alent to
Sectio n 19, in respe ct of the speci fic circum stance s of
busin esses contr olled by non-r esiden ts.

In the absenc e of return s,

a defau lt assess ment, in terms of Sectio n 22, may be made under
Sectio n 21.

Previo us assess ments of such busin esses may be

amend ed under Sectio n 23, but when the circum stance s speci fied
in Sectio n 22 apply , the Comm issione r must consid er the amoun
t
of assess able income or loss upon the bases set out in
subse ctions (2) and (4) of Sectio n 22 .

In such circum stance s an

"arbi trary assess ment" is called for, and the basis for such
an
assess ment is provid ed for within Sectio n 22.

Time limits for

amend ed assess ments , as in Sectio n 25, also apply .
/

In determ ining the quantu m of assess able incom e, the

/ Comm ission er's opinio n relate s to what might be expec ted to
arise
from that busin ess.

In arrivi ng at his opinio n it would appea r

that a compa rative analy sis may be made of the income or
expen diture of simila r busin esses, or of busin esses involv ed
in
simila r under taking s.

I n makin g the actua l assess ment, howe v er,

there arises some compl i cation in apply ing a peer anal y sis
and
indeed in direc tly adding -back the full amoun t which the
Comm issione r consid ers assess able.

Pursu ant to Sectio n 22(2) the Comm i ss i oner must make hi s

Residen t i a l Tax ation Semina r,

T . W. Magn ey (Sydney ) ; " Recogn ising

a n d Tack l i n g Prob lems of Tax Plan n ing in Interna tiona l Trade,
I nves tment, a n d Employm ent: a n In troduc tory Survey " , NZ Law
Soc i

Con fe r e n ce April 1 98 1, Dr . J . Prebb le .

ety
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asse ssm ent eith er on the bas is of tota
l rece ipts or such
prop orti on as he dete rmin es of the tota
l purc hase mon ey paid or
pay able .
"To tal rece ipts '', how ever , mus t be take
n to mean actu al
rece ipts .
Whe re tran sact ions have been ente red into
at less than
arm 's leng th how ever , the Com miss ione
r cann ot? asse ss more than
~
the actu al rece ipts .
Fur ther , he has the disc reti on only to
dete rmin e the perc enta ge of the tota l
purc hase mon ey paid or
pay able . The prov isio ns of Sec tion 22
-, ~
(2) do not give the i..~,_.:)
::,~ a..-1 f
Com miss ione r pow er to calc ulat e eith er
the corr ect pric e or
the (dee med ) rece ipts of the bus ines s
for asse ssm ent purp oses .
It is clea r that this is wha t the Leg
isla ture inte nde d, but tha t
disc reti on nev erth eles s, is not exp lici
tly impo sed upon the
Com miss ione r.

In mak ing an asse ssm ent of loss , the Com
miss ione r, in
turn ing his mind to an amo unt fair and
reas ona ble, may clea rly
have reco urse to the meth ods of asse ssm
ent as outl ined in
Par ts Thre e, Fou r and Five of this pap
er.
In mos t case s,
how ever , sinc e loss es wil l be con side red
in ligh t of expe nses
incu rred , and to the exte nt to whic h they
are perm itted as
redu ctio ns, asse ssm ent und er Sec tion 22(4
) wil l usu ally invo lve
the mere (pro cedu ral) addi ng back of amo
unts disa llow ed.

-
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PART SEVEN - EVIDENCE

It is clea r tha t, exce pt in proc eedi ngs
on obje ctio n to an
asse ssm ent, ever y&
asse ssm ent and all the par ticu lars ther
eof
are con clus ivel y deem ed and take n to be
cor rect , and tha t the
liab ilit y to tax of the pers on so asse
ssed is dete rmin ed
.
l y. 133
acco r d 1ng
Fur ther , that in such obje ctio n proc eedi
ngs, the
onus is on the taxp aye r to show tha t the
Com miss ione r is wron g and
to wha t exte nt. 134 As Wils on J. note d
in Gla ussi us' case
how ever , the Com miss ione r may not disr
ega rd proo f of the exis tenc e
of an asse t owne d by the taxp ayer duri
ng the peri od cove red by the
stat eme nt upon whic h the Com miss ione r
base s his asse ssm ent, if the
asse t had not been brou ght into acco unt
in the stat eme nt and
ther efor e tend s to show that the stat eme
nt and the (ame nded )
asse ssm en t s are erro neo us t o an asce rtai. bl
na e exte nt. 135
The onus on the taxp ayer is on the bala
nce o f

. . s, not pos . b . 1 . .
pro b abi. 1 1t1e
si 1 1t1e s. 13 6

.
In t h is
resp ec t h owe ver, t h e

dem eano ur and evid ence of the taxp a y er,
and the ava ilab ility o f
corr obo rati ve evid ence , ma y be dec isi v
e. The taxp ay er's retu rns
and the Com miss ione r's asse ssm ent mus t
be con side red in the li ght
133.

Sect i on 2 7 .

134.

Babi ngto n' s case , sup ra n . 37 ; Lanc aste
r' s case , s up ra n. 91 ; Le gar th's
c a se , s up r a n. 8 1; Mc c o ard' s case , s u pra
n . 64; Glau ssiu s ' case ,
s u p r a n. 66 ; TRA Case 35 (1976 ) lTRNZ 537
, 545 ; TRA Case 1 2 (1 980)
4 TRNZ 1 01 , 119; TRA Case 17 , supr a n. 61
a t 179 .
Inla n d Reve nue

135 .
1 36 .

Depa rtme nt Act 1 974 , s 36 ; Inc ome Ta x
Act 1976 , ss 21 , 23 .
Supr a nn . 63, 80 .

See TRA Ca s e 1 2 , Idem n . 134 , refe rring
to Yew a nd Ors v
Commi s s ion er of I nl and Reve n u e (1980 )
4 TRNZ 59 , 63 . See Babi ng t o n 's
c a se , s u p ra n. 37 ; McCo ard ' s case , supr
a n . 64 ; Le gart h' s c ase,
s u p ra n . 8 1; Ou g gan' s cas e , s u p r a n. 81
, a t 68 4- 5 ; Lanc a s t e r' s
case , s u p ra n . 9 1, a t 591 .

.
o f t h e tota 1 ity
o f evi. d ence . 137

As indi cate d in disc ussi on

rela ting to peer grou p and prof it anal yses
in Part Five of this
pape r, care must be take n in acce ptin g stat
isti cal evid ence .
Wher e it is prop erly obta ined and rele vant
to the asse ssme nt,
how ever , it will most like ly be acce pted . 137
A The Com miss ione r
how ever , is not esto pped by state men ts made
by him self or by
his offi cers from maki ng lega lly corr ect asse
ssm ents .
Inde ed,
it is his duty to do so. This is so whe ther
the state men ts were

or not corr ect at the time they were made
and even thou gh they
A
were made in good fait h. 138

It is also clea r that in case s of pros ecut
ion unde r the
I ncom e Tax At
c th e onus is
. on th e in
. f orma nt. 139 An asse ssme n t
base d on the asse ts accr etio n meth od may be
adm itted as ev i denc e
in resp ect of char ges of the wilf ul maki ng
of fals e retu rns of
inco me,b ut it is not conc lusiv e agai nst the
tax paye r. 140 How ever,
on pros ecut ion the asse ssme nt must be subj
ect to exam inati on, and
137.

E.g. Maxwe ll's case sup ra n. 1 2 ; Le garth ' s
cas e , s up r a n . 8 1;
Case 18, supra n. 63; TRA Case 1 7 sup ra n.5
6 . Ve rte lrna n v
Inlan d Reven ue Comm ission e r (NZ) (1 9 7 0 ) 1
ATR 4 47 , 449 .
137A . Se e supra , p . 43.
138.

TRA Case 24 (197 8 ) 2 TRNZ 501 , 51 0 ; Rone ll
v Fede r al Commi s s i o n e r
of Taxa tion (1978 ) 8 ATR 411, 41 2 .

139.

See Bry an v Inlan d Reven ue Depar tme nt (1980
) 4 TRNZ 183 , 1 84 - 5 ;
Hall 's case, sup ra n. 70 .

1 4 0.

Maxw ell's c a se , s upra n. 12 ; Gideo n Tradi ng
Co Lt d v Commi ssio ner
o f Inlan d Reven ue [ 1 96 1) NZLR 440 ; Ha ll ' s
case , s u p r a n. 70 .

~·,'<7 GBRARY
'1CTORI~ u.11vrn~11Y Of v/ELLINGHll\
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any hear say evid ence , part icul arly wher e
a peer grou p com paris on
or gros s perc enta ge pro fit meth od has been
used , may not be
adm itted wher e corr obo rativ e evid ence is
not avai labl e. 141 The
fact that the vari ous meth ods may not show
the exac t exte nt of
unde rstat eme nt of incom e is not fata l in
crim inal proc eedi ngs.
As Mol ler J. note d at 185 in Brya n's case
in resp ect of the use
of the asse ts accr etio n meth od to prov e,
beyo nd reas onab le doub t,
that retu rns were both fals e and wilf ully
fals e:
In Hall 's case Wilso n J. said:
"The theo retic al basis , for emplo ying this
metho d is that, by mean s
of it, the taxp ayer 's expe nditu re in a given
year is ascer taine d with
subs tanti al accur acy and, when allow ance
is made for the taxp ayer 's
rece ipts from non- asses sable sourc es (such
as loans and gifts ), the

balan ce must, perfo rce, repre sent asses sable
incom e. Provi ded the
facts are accu ratel y found , this theor y is
logic ally sound ."

And in Vule ta's case Henry J. said at 329:
"The ques tion alway s is what infer ence s can
safel y be drawn from the
prove d facts .
If the evide nce satis facto rily elim inate s
all poss ible
sourc es from which the taxpa yer migh t incre
ase his asset s other than
his busin ess activ ities , and, if any expla
natio n other wise by him is

prop erly rejec ted, then a tribu nal of fact
may well reach a conc lusio n
beyon d reaso nable doub t that the sourc e of
the incre ase was undis close d
trans actio ns in the natur e of his known busin
ess."

Fina lly it is sugg ested in Mollo y on Incom
e Tax at 513, that it may well
be prop er to reso rt to the "asse ts accre tion"
metho d where "the recor ds
have been lost, or are unsa tisfa ctory ."
(Emp hasis added .)

and furt her, at 188 (in resp ect of the insp
ecto r's evid ence
rela ting to his com paris on of a numb er of
othe r sim ilar taxp ayer s
141. Maxw ell's case, supra n. 12 at 131; Buck
ley v Comm ission er of
Inlan d Reven ue (1962 ) NZLR R29 , 34,CA ; Avey
v Pasco e , supra n.
109 at 315.
Brya n's case, supra n. 139 at 188.

with in the same area and rela ting to New Zeal
and stat isti cs
avai labl e from the Depa rtme nt of Stat istic
s) / Mol ler J. was
prep ared to have held that the figu res were
hear say sinc e it
was not poss ible to cros s-ex amin e and test
thei r vali dity , nor
was it evid ence of an expe rt witn ess: 142
It is true that evide nce as to "gros s p rofi
t perce ntage s"
was accep ted in Avey v Pasco e (1969 ) 1 ATR
314. But, in
that case, a parti cula r witne ss with p erson
al know ledge of
the situa tion was calle d to give evide nce
on the sub j ect o f

the perce ntage s obtai ned b y other busin es s
e s of the same kind
in the area, and the evide nce of the dep artm
ental offic e r was
in respe ct of his own perso nal inve stiga tio
ns i nto the taxat ion
.
143
. . 1 ar b usine
a ff airs
.
o f sue h simi
sses.

In crim inal proc eedi ngs, each offe nce must
be esta blis hed
.
.
.
.
in rela tion to each incom e year to whic
.
144
h the pros ecut ion
rela tes.

In all case s the Com miss ione r is unde r a stat
utor y duty to make
an asse ssme nt in resp ect of ever y taxp ayer
for ever y year , and may
othe rwis e amen d an asse ssme nt to ensu re the
corr ectn ess ther eof. 145
In doin g so, howe ver, he must have rega rd
to the fact s of each
case and real istic ally asse ss the incom e for
each y ear. Sinc e this
may invo lve a spre adin g of incom e over a numb
er o f ye ars, the
allo cati on of incom e to part icul ar y ears must
refl ect a cred ible
asse ssme nt o f t h e taxp a yer h a d h e k ept su ff . . t
icie n reco r d s. 14 6
14 2 . I n t he circ umsta nces the evide nce was
not esse ntial to the
dec i sion .
14 3 . See also Buck ley ' s case , supra . n . 141
; 29 - perso ns givin g
evide n ce had no perso nal invol veme nt in the
accou nting
sys t e m o f the taxpa yer .
144 . Hal l ' s case , supra . n . 26 ; 1 87
145 . Secti on 19 a n d defa u lt asses smen t un der
s . 21 .
146 . See pa r t Four of this page , P . 32

&

ff .
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In light of the statu tory provi sions relat ing to
asses smen ts and deter mina tions and in light of the
autho rity
of Babin gton v Comm ission er of Inlan d Reven ue, it can
only be
emph asised that ordin arily the taxpa yer canno t chall
enge the
valid ity of the metho d which the Comm ission er, in good
faith ,
has chose n to use, and that the taxpa yer has the consi
derab le
burde n of showi ng that the Comm ission er's asses smen
t is wrong ,
and to what exten t.

Furth er, in crimi nal proce eding s, altho ugh

the taxpa yer may chall enge the asses smen t, the resul
ts of the
metho d by which that asses smen t was made may be used
in evide nce
again st him.

In matte rs of evide nce then, consi derab le atten tion

is focus ed on the Comm ission er's initi al asses smen t.

As argue d

throu ghou t this paper , it would seem desir able that
the taxpa yer
have the oppo rtuni ty, as early in the cours e of event
s as
possi ble, to test the valid ity of the Comm ission er's
asses smen t,
on the balan ce of prob abili ties, by produ cing evide
nce of his
affai rs asses sed by a metho d other than that the Comm
ission er has
adher ed to.

PART EIGHT - CONCLUSIONS

The statu tory provi sions relat ing to asses smen ts and
deter mina tions provi de the Comm ission er with the frame
work withi n
which he may requi re any~

nform ation that is neces sary and

which is obtai nable , for the asses smen t of a taxpa
yer's liabi lity
to tax.

Furth ermo re, in also provi ding for the act of asses
smen t,

the L gisla tive frame work provi des the Comm ission er
with the
discr etion as to how he makes an asses smen t in relat
ion to each
taxpa yer.

Where the Comm ission er rejec ts the taxpa yer's retur
ns
and makes an asses smen t using the metho ds of quan tifica
tion as
outli ned in this paper , his asses smen t, as in all other
cases ,
is deeme d corre ct, excep t on objec tion.

In light of the

Comm ission er's discr etion as to metho d, the suppo rt
given to
that discr etion in (and by the subse quent accep tance
of the
autho rity of) Babin gton v Comm ission er of Inlan d Reven
146
ue,
and
in light of the accep tance of inves tigat ion repor ts
not nece ssari l 1

prepa red by the Inlan d Reven ue Depar tment and which
may relat e

to a class of taxpa yer far beyon d the resou rces of
the taxpa yer
to consi der, the onus on the taxpa yer to show that
the
Comm ission er's asses smen t is wrong , and by how much,
may indee d
prove consi derab le.

1 46 . s u p ra. n. 37

- 58 -

A solutio n may be seen in the decisio n of Gauci
·
·ioner o f Taxatio
. n 14 7 were
h
F e d era 1 Comrniss
. k C.J.
Barwic

&

Masi v

consid ered s 190 of the Austra lian Income Tax Assessm ent Act 1936
which is almost identi cal to section 36 of the Inland Revenu e
Departm ent Act 1974.

In consid ering whethe r land had been acquir ed

for the purpos e of profit - making by sale, Barwic k C.J. held that
if there is no materi al upon which it may proper ly be conclu ded
that the proper ty was acquire d with the releva nt purpos e, the
assessm ent is thereb y shown to be excess ive.

The Commi ssioner

could not deem such a purpos e in the absenc e of approp riate
eviden ce, despit e the onus on the taxpay er to show that the
.
148
amount was excess ive.

In the same case, Mason J., in his dissen ting judgme nt
adhered to the explic it onus on the taxpay er as follow s: 149
The Act does not place any onus on the Commiss ioner to show that
the assessm ents were correct ly made.
Nor is there any statutor y
requirem ent that the assessm ents should be sustaine d or supporte d
by evidenc e.

The implica tion of such a requirem ent would be

inconsi stent with s 190(b) for it is a conseque nce of that provisio n
that unless the appella nt shows by evidence that the assessm ent is
incorre ct, it will prevail .

The approa ch of Barwic k C.J. was rejecte d in the later
Austra lian decisio n of McCorm ack v Federa l Commi ssioner of
· 15 O were
h
.
. ty f o 11 owe d Mason J . in
Taxa t ion
t h e maJori
.
Gauci.
.
has also been rejecte d by the New Zealand Court of
147.

(1975)

2 ATR 672, HC

148. Ibid, 675.
149. Ibid, 676
150.

(1979) 9 ATR 610

It

Appeal in

Will iams Prop erty Deve lopm ents Ltd v Com missi oner
of Inlan d
151
Reve nue
wher e the taxp ayer spec ially raise d the Gauc i
deci sion

and Barw ick C.J. 's appr oach . 152

As P.L. Redd y in an artic le in (1981 ) 11 VUWLR
125, 150
5
subm its~ l t may be a faire r appr oach , part icul arly
in disc retio n
case s, as follo ws:
The objec tor must have evide nce suppo rting his
asser tion that, in
his case, the Comm ission er shoul d have exerc ised
his discr etion
diffe rentl y.
If this evide nce prima facie suppo rts a diffe rent

resul t, the Comm ission er shoul d then be requi
red to justif y his
own concl usion .
If the discr etion in quest ion gives the Comm
ission er
the power to determ ine the amoun t of tax to be
paid, then the
taxpa yer shoul d not be requi red to show by how
much the Comm ission er's
assess ment is wrong . Once prima facie evide nce
of an error is shown ,

it shoul d be for the Comm ission er to show that
his assess ment was
corre ct.
[Foot note

This appro ach gains some suppo rt from Walke r
v Comm ission er of Inlan d
Reven ue [1963 ] NZLR 339, which sugge sts that
the Comm ission er must
be able to bring evide nce to show that his assess
ment is reaso nable ,
and not arbit rary.
See also the Court of Appea l decis ion in Lowe
v

Comm ission er of Inlan d Reven ue (1981) 5 NZTC
61006 ; 4 TRNZ 233, where
Cooke and Richa rdson JJ intim ated that in some
cases the Comm ission er's
assess ment might fail becau se he had not passe
d the "thres hold" of
provi ding a prope r and intel ligib le assess ment.
This may provi de

somet hing of a halfw ay house betwe en the very
restr ictiv e tradi tiona l
appro ach more appro priate in the asset s discr etion
cases , and that
ill-fa ted Barwi ck appro ach].

151.

(1980)

152.

See Ibid 518 (Rich ardson P. and Woodh ouse J.).
" objec ting to discr etion ary determ inatio ns by
the

153.

3 NZTR 513.

of Inlan d Reven ue"

Comm ission er

The approach suggeste d by Ms Reddy accords with the
submiss ions in the text of this paper.

On such a viewpoi nt, the

Commis sioner's assessm ent still would be deemed correct , except
in proceed ings on objectio n where evidence produced by the
taxpaye r supporti ng a differen t result, achieved by a differen t
method of calcula tion, could be conside red on the balance of
probab ilities.

This does not mean that the onus to show that

the Commiss ioner is wrong should shift from the taxpaye r.

It

does mean however , that (a) the taxpaye r should not be required
to show by how much the Commis sioner's assessm ent is wrong,
and (b) that the Commiss ioner should justify his conclus ion in
the face of that evidenc e.

Such a less restrict ive approach to the onus of proof
and to evidence which may be adduced by a taxpaye r in support
of his objectio n to an assessm ent may not only provide the
opportu nity for the taxpaye r to produce such evidence , but may
also provide the Taxation Review Authori ty and the Courts with
a more detailed picture of the taxpaye r's income and expendi ture.
Furtherm ore, such an approach may allow for more effectiv e
dialogue between the Commiss ioner and the taxpaye r during the
actual process of assessm ent.

It is acknowle dged that the

Commiss ioner extensiv ely enters into discussi ons during the
course of his investig ations, but in the present circums tances
the onus lies on the taxpaye r to prove the Commiss ioner wrong,
and by how much, should there be no agreeme nt as to method or
quantum of assessm ent.
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Such a viewp oint, as has been argued in this paper ,
indica tes the neces sity for judic ial re-co nside ration of
Babin gton's case and the subseq uent cases in which Babin gton
has receiv ed suppo rt.

This may be achiev ed in light of the

wordin g of the prese nt provi sions of the Income Tax Act 1976
and the Inland Reven ue Depar tment Act 1974, but in light of
the
suppo rt given to Turne r J. 's dictum in Babin gton and in light
of the reluct ance of the Court s to adopt a less restri ctive
approa ch to the onus of proof , Legis lative amend ment clearl y
embod ying the above submi ssions would seem to be the only
soluti on.

APPENDIX A
Comp arativ e Secti ons
(Note : Secti on headi ngs sunun arised )

INCOME TAX ACT 1976

s. 9

LAND AND INCOME TAX
ACT 1954

Annua l Retur ns

s.

7

10 Partn ers, Co-tr ustee s,
Joint adven turers

10

11 Execu tors, Admi nistra tors

11

12 Speci al retur ns
asses smen ts

12

&

LAND TAX ACT
1976

s. 30
( See Part II)
31

Speci al
(See s.33)

13 Other annua l retur ns

13

14 Other retur ns

32

15

33

15 Retur ns to annua l balan ce date

8

16 Chang es in balan ce date

(see s.34)

9

(see s. 34)

17 Dates for furni shing annua l retur ns

14

18 Presu mptio n as to autho rity

34

16

19 Asses sment s and Deter minat ions

35

17

20 Basic rates of tax

36

18

37

21 Defau lt assess ment

19
38
22 Comp anies Contr olled by Non-R esiden ts (See s.36
Inlan d
(See s. 30)
Reven ue Dept.
Act 1974, forme rly
s.20, Land and
Incom e Tax Act
1954)
23 Amend ed assess ments

22

24 Reass essme nt balan ce dates

23

25 Time Limit ation for amend ed
asses smen ts

24

26 Valid ity on Failu re to compl y
with Act

40

25

27 Asses sment s deeme d corre ct

41

26

28 Evide nce

42

27

43

28

44

29 Notic e of assess ments

&

deter minat ions

39
(See S.34)

APPENDIX B

Inland Revenue Department Act 1974

Section 2

FIRST SCHEDULE
INLAND REVENUE ACTS

The Inland Revenue Department Act 1974
The Finance Act 1930

Part V

The Finance Act 1954

Part IV

The Land and Income Tax Act 1954
The Estate and Gift Duties Act 1968
The Stamp and Cheque Duties Act 1971
The Gaming Duties Act 1975
The Property Speculation Tax Act 1973
The Payroll Tax Repeal Act 1973
The Income Tax Act 1976
The Land Tax Act 1976
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