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- 1 INTRODUCTION
This paper is devot ed prim arily to an exam inatio n of
the
docum ent produ ced by the Unite d Natio ns Secr etari at
known as the
1971 Surve y; secon daril y, the Inter natio nal Law Conun
ission 1 s
discu ssion of the Surve y and the subse quen t alter ation
s to its
progra nune of work are consi dered , for one of the aims
of the Sur
vey was that it shoul d serve as the work ing paper for
an event ual
reass essm ent in the light of moder n devel opme nts of
the
Conu nissio n's long- term progra nune of work.
Notw ithsta nding the warni ng given by one memb er of the
Conun ission in 1971 that the Surve y is "not a docum ent
that
shoul d be subje cted to criti cal analy sis", i this paper
exam ines
the struc ture of the Surve y and its selec tion of topic
s.
In particul ar, comp arison is made with the earli er surve y
of inter natio nal law produ ced by the Secr etari at in 1948.
In addit ion,
sever al topic s inclu ded in the Surve y which attra cted
the atten tion of memb ers of the Comm ission as being suita ble
addit ions to
the futur e progra mme are looke d at in some deta il.

But it is neith er pract icabl e nor usefu l to study the
Survej
and the Comm ission 's long- term progra mme in isola tion.
Conse quen tly it is neces sary to place the docum ent in a much
broad er
conte xt, namel y that of a rapid ly devel oping inter natio
nal politico- legal order . More over, it is possi ble to regar
d the prese nt
study as a study in minic1.ture of the Comm ission as a
whole most of the issue s and influ ences that have affec ted
the Commissi on since its incep tion are to some exten t re-ex
amine d in
this paper . Hence there are many perva sive theme s recur
ring
throu ghou t the follow ing pages which are highl ighte d
not only by
the Secr etari at's treatm ent of the topic s in the Surve
y but also
by the Comm ission 's treatm ent of the Surve y - the Comm
ission 's
role in the U.N. netwo rk, and its relat ionsh ip with
other organ isatio ns; its role as a conte mpor ary law-m aker, and its
effec tiveness in disch argin g that role; the appro priat e crite
ria for
selec tion of topic s for treatm ent, and the mann er in
which the
Comm ission shoul d best study a topic ; the rapid chang
es in the
world in gener al and in inter natio nal law in parti cular
; the
disti nctio n betwe en codif icatio n and progr essiv e devel
opme nt;
i.

Yearb ook,

1971, Vol I, p. 380, para. 17 (Elia s).
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- 2 the Conunis sion's methods of work; and, above all, the Commission 's relation ship with States. This last factor especia lly to the extent that it illustra tes the complem entary
nature of the relation ship between the Conuniss ion and the Sixth
Committ ee - is the one theme that constan tly recurs through out
these pages.

In much the same manner as the authors of the 1971 Survey
had difficu lty in their categor isation of topics, the present

writer has experien ced trouble in dividing the materia l into
chapter s. Chapter s 3 and 4, for instance , could equally convenient ly be combined under one heading .
Similar ly, the chapter
dealing with the treatme nt of individu al topics, while being a
natural continu ation of the precedin g chapter , has a very close
connect ion with parts of the chapter entitled "The Treatme nt of
the Survey" . Again, parts of the last chapter could easily have

been conside red earlier in the paper. Not too much attentio n,
then, should be attached to the division of chapters in this

paper - the whole should be regarded as the sum of several interrelated parts.

-

3 ..

CHAPTER 1
ORIGI NS OF THE SURVEY
For the first 30 years of the Comm ission 's exist ence
the
1
Surve y produ ced by the Secr etari at in 1948 has serve
d as the
basis for selec tion of topic s for codif icati on and progr
essiv e

devel opme nt.

At its first sessi on the Comm ission consi dered
the 1948 Surve y and from the 22 topic s sugge sted there
in the

Comm ission selec ted 14 as being suita ble for treatm ent~
These
topic s were place d on the Comm ission 's long- term progra
mme of
work ("the 1949 list" ) and, apart from topic s refer red
to the

Comm ission by the Gene ral Assem bly or by some other
Unite d
3
Natio ns body, the 1949 list has serve d as the exclu sive
sourc e
of the work under taken by the Comm ission . The only
excep tion

is the topic "ways and means for makin g the evide nce
of custo mar j
inter natio nal law more readi ly avail able" , consi dered
(purs uant
to Artic le 24 of its Statu te) by the Comm ission in 1950.

At vario us times since 1949 the Comm ission and the Sixth
Coillf fiittee have had occas ion to recon sider the form er's
futur e
progra mme of work, notab ly in 1958 and 1960- 62. Thus,
in 1960
the Comm ission subm itted its annua l repo rt to the Assem
bly but that repo rt was a small one which calle d for no
actio n by
the Sixth Comm ittee.

Furth ermo re, the Comm ittee only had three
items on its 1960 agend a, one of which conce rned the
comm ission ' s

1.

2.

3.

A/CN .4/1/R ev.l, repri nted in H. Laute rpach t, Colle cted
Work :
Vol I, p. 449.
It was not publi cly revea led until 1960
that the autho r of the 1948 docum ent was none other
than
Sir Hersc h Laute rpach t, thoug h this fact was widel y
known
befor e then: Yearb ook of the Inter natio nal Law Comm
ission ,
1960, Vol I, p.52, para. 33. The docum ent clear ly bears
the hallm arks of his schol arshi p and lofty ideal ism.
As an
examp le of the latte r quali ty, Laute rpach t consi dered
that
"in two decad es or so" the Comm ission could cover practi
c;;.ll ~
the entir e field of inter natio nal law: 1948 Surve y,
para 22 .
The comm ission also consi dered three other topic s (dom
estic
juris dicti on, pacif ic settle ment of inter natio nal dispu
tes,
and the laws of war), but it decid ed that those topic
s
were not suita ble for codif icati on.
In fact, only the Econo mic and Socia l coun cil (apar t
from
the Assem bly) twice , both times in 1950, has subm itted
topic s to the Comm ission . Those topic s conce rned aspec
ts
of natio nalit y.

Report.

- 4 -

The Conunitt ee thus had little to occupy it during its

fifteent h session - this was part of the reason fur what turned
out to be a fiery session in the Sixth Committ ee. The other
reason was mainly politic al.

The process of decolon isation was

reaching its peak by that time, and in 1960 alone sixteen new
· states had become members of the United Nations - some of these
newly indepen dent states were of the opinion that interna tional
law (hithert o the rules of the older,

"Europea n" nations) was

not serving the interes ts of the expanded world commun ity.
Indeed, some of the new states consider ed that interna tional
law was working contrary to their interes ts.

Many delegate s

spoke of a lack of interes t by the United Nations in
al law. Thus during the Sixth Committ ee•s debate on
ssion 1 s report the very role of interna tional law in the modern
interna tional order was question ed. The Conuniss ion itself
came in for much criticis m, princip ally from the Sociali st
delegat es, who denounc ed what they saw as the Western domination of the Commiss ion.

For instance the Secreta ry of the

Commiss ion was attacked for having issued an invitati on to the
Harvard Law School to revise the 1929 draft of the Harvard Research in Interna tional Law on the "Respon sibility of States
for damage done in their Territor y to the Person or Property
of Foreign ers" -

"Such a draft could reflect only the reactionar y views of its parent institut ion 4 Similar ly, the
Special Rapport eur for "State Respon sibility" was denounc ed
11

•

by the Soviet bloc for disregar ding Assembly resoluti on 799
(VIII) by emphasi sing the treatme nt of aliens in his reports .
These attacks represen ted more than a mere dissatis faction
felt in some quarters that the Commiss ion was not pursuing its
task properly - they represen ted an undisgu ised attempt to
influenc e the Commiss ion 1 s future treatme nt of the topic of
State Respon sibility. This was a marked departu re from the
stance normally taken by the Sixth conunitt ee, which had usually
allowed the Commiss ion a certain degree of autonomy in its
function ing, especia lly on the subject of the contents of topics
4.

Summary Records , Sixth committ ee, 40, 657th meeting
(U. S • S • R. ) •

-

6 -

(and their method of treatment) currently under study.5

The

criticisms had emerged during the more general debate on the
question whether the Commission itself or a special committee
(of members of the Sixth Committee) should undertake a reconsideration of the 1949 list of the topics - the Socialist and
the newly independent states generally preferred the latter
solution.

No decision was reached by the Sixth Committee, but

a compromise was agreed upon in the form of Assembly Resolution
1505 (XV) of December 12 1960, by which the Assembly, "deeming
it necessary •.• to reconsider the Commission's programme of
work in the light of r~cent developments in internationa l law
and with due regard to the need for promoting friendly relations
and co-operation among states", decided to place on the provisional agenda of its sixteenth session the item "Future work
in the field of the codification and progressive development
of internationa l law".

Member states were invited to submit

written suggestions, an invitation

to which 25 states made

written replies.
At its sixteenth session, eighteen meetings (the 713th to
the 730th) of the Sixth committee were devoted to the item.
The debate involved more than just individual state's preferen. .
ces f or t h e treatment o f certain
topics 6

.
t h e questions

whether or not the Commission should study politically sensitive
topics and whether the Commission or the Sixth Committee should
draw up the former's list of topics were hotly debated.

By

resolution 1686 (XVI) of December 18 1961 the Assembly answered
the latter question by recommending the Commission "to consider
at its fourteenth session its future programme of work,
in the light of the discussions in the Sixth Committee at the
fifteenth and sixteenth sessions of the General Assembly and
of the observations of Member States submitted pursuant to
resolution 1505 (XV), and to report to the General Assembly at
its seventeenth session on the conclusions it has reached."
This decision was in effect a compromise - ostensibly it
seemed to give the Commission the task of recasting its future
programme, but the emphasis on taking into account the Sixth
Committee's discussions and on reporting its recommendati ons
to the Assembly left little doubt that the Sixth Committee
5.

See Briggs, The Internationa l Law Commission, Ch. 4,
pp. 316 - 361.

6.

Summarised in Briggs, ibid., pp. 332 - 337.

-
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intended to participate in any decisions reached:
To assist the Commission in its task, the Secretariat
8
prepared a working-pape r which summarised all the suggestions
made by the Member States.

At its fourteenth session the

Commission duly considered the matter of its long-term programme
but because its current programme was so heavy (namely Law of
Treaties, state responsibili ty, and succession of states and
governments) it considered it "inadvisable for the time being
to add anything further to the already long list of topics on
its agenda".

9

It can thus be seen that its extensive current

programme afforded the Commission an excuse for not adding new
topics to its agendar

but it is probable that political fac-

tors played a large part in this decision, because the question
had been left unresolved at the Sixth committee's previous
session whether or not the Commission should undertake treatment of politically sensitive topics - the General Assembly
had by resolution 1686 (XVI) placed the question of "friendly
lations" on the Sixth Committee's provisional agenda for its
Hence it would have been an undiplomatic
move on the part of the Commission had it chosen to add a contrc
versial topic without the prior approval of the Assembly.
seventeenth session.

The subject of this paper had its immediate origins in
discussions in the Commission that began in 1967.

At its

nineteenth session, the commission, bearing in mind that the
1968 session would be its twentieth, considered it appropriate
.
10
.
.
prepared by the Secretariat
on the basis of a working-pape r
Accordingly it placed

to review its topics for consideratio n.

on its provisional 1968 agenda the item "Review of the Com1
At its twentieth
mission's programme and methods of 'vJOrk
11

:

7.

With regard to the question whether the commission should
study politically controversia l topics, it is important to
note that the most sensitive topic of all at that time friendly relations, or peaceful coexis~nce - would be entrusted not to the Commission but to a special committee
comp<Jsed of representativ es of States.

8.

A/CN.4/144, Yearbook, 1962, Vol II, p. 84.

9.

ibid.,

10.

"Organisation of Future Work", A/CN.4/L.119 , Yearbook,
1967, Vol II, p. 337.

11.

ibid., p. 369, para. 49 (Report).

p. 190, para 61 (Report).

- 7 session the Commission had before it two further documents prepared by the Secretariat: one related to the Commission's
.
d a wor k,ing-paper wh1Vl
, _L
methods o f wor,
k
and the other 12 cons:i.tute
"revised, completed and up-dated" the memorandum prepared the
previous year.

In its report for 1968 the Commission decided

to ask the Secretary-General to produce an up-to-date version
13
of th~ 1948 Survey . This decision, based on a suggestion first
raised by Rosenne at the 979th meeting, was reaffirmed the
following year:

in its report on the work of its twenty-first

session, the Commission " ••. confirmed its intention of bringing
up to date in 1970 or 1971 its long-term programme of work,
taking into account the General Assembly's recommendations and
the international community's current needs, and discarding
those topics on the 1949 list which were no longer suitable
for treatment. For this purpose the Commission will again survej ,
the topics suitable for codification in the whole field of inter- .
national law, in accordance with Article 18 of its Statute. It
asked the Secretary-General to submit a prepa ~tory working
paper with a view to facilitating this task".

1

It is perhaps worth noting that the General Assembly by
resolution 2501 (XXIV) of November 12 1969 "noted with approval "
the Commission's intention of bringing up to date its longterm programme of work before the expiry of the term of office
of its membership (a newly-constituted Commission would com5
mence work in 1972):
In response to the request for a preparatory working-paper,
the Secretariat submitted in 1970 a memorandum entitled
1116
"Organisation of future work
which was divided into two
parts.

The first part consisted of a review of the progress

made by the commission on the topics on the 1949 list, together
with those topics not included on the 1949 list but which the
Commission had placed on its programme as a result of recommendations from the General Assembly.

Also included were two

12.

A/CN.4/L.128, Yearbook, 1968, Vol II, p. 226.

13.

ibid., p. 223 (Report).

14.

ibid., 1969, vol II, p. 235, para 91.

15.

It is ironic that one of the reasons stated by the Commission in 1971 for deferring consideration of its long-term
programme was that it did not wish to tie the hands of the
Commission that would succeed it in 1972.

16.

A/CN.4/230. YearbooK, 1970, Vol II, p. 247.

fu~ther topics on which the Commission had submitted final
drafts to the Assembly: ways and means for making the evidence
of customary international law rrore readily available, and
nationality, including statelessness.
topics were cited.

In this first part, 25

The second part of the 1970 working-paper

consisted of 18 further topics which had been recommended for
inclusion in the programme by Member States or by representatives !
in the Sixth Committee during the 1960 and 1961 sessions of the
Also included were topics subsequently sug-

General Assembly.

gested by representatives in the Sixth committee or by members
of the o:,mmission.

Finally, the Assembly's recommendation pur-

suant to resolution 2501 concerning the question of treaties
concluded between states and international organisation or
between two or more international organisations was included.
The 1970 paper, then, contained a review without comment of all
the topics (i) on which the Commission had begun or completed
work,

and (ii) on which the Commission proposed to begin

work, and

(iii) which had been suggested as possible subjects

for future treatment.
At its twenty-second session the Commission devoted only
one meeting (the 1066th) to a discussion of its future programme of work.

Many members were of the opinion that an app-

ropriate way of celebrating the twenty-fifth anniversary of
the United Nations in 1971 would be the preparation of a comprehensive survey of the whole field of international law.
Accordingly, the Commission asked the Secretary-General to
submit at its twenty-third session yet another working-paper
(it was the fourth paper of its kind produced by the Secretariat
within a period of five years) which would serve "as a basis
for the commission to select a list of topics which may be in17
By resolution
eluded in its long-term programme of work".
2634 (XXV) of November 12 1970 the General Assembly approved
the Commission's intention of bringing its long-term programme
to date.
In 1971, the Secretariat submitted its working-paper en18
titled "Survey of International Law".
17.

ibid., p. 309, parQ. 87 (Report)

18.

A/CN.4/245 Yearbook, 1971, Vol II, Part Two, p. 1.
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CHAPTER 2
THE POLITICAL AND LEGAL BACKGROUND
TO THE 1971 SURVEY
Lauterpacht had written the 1948 Survey against the backdrop of three major historical events.

The first was the

Second World War, which had ended only three years previously;
the world community had been horrified by the mass-destruction
and atrocities.

Thus it was not unnatural that in 1948 there
19
was a general desire for lasting peace,
a state which
Lauterpacht optimistically believed could be achieved by not
only a reaffirmation but also a strengthening of international
legal rules.

Secondly, and related to the first, there was

the post-war creation of a completely new organisational networ~
of international co-operation, the United

Nations

Organisation.

The U.N. represented a fervent hope for a stable peaceful
future, the formation of the Commission being seen as a necessarj
ingredient of that peace;

the relationship between peace and

security on the one hand and international law on the other had
been reflected in the Charter. Article 13 (1) (a) read:
"The
General Assembly shall initiate studies and make recommendationE
for the purpose of ••• promoting international co-operation
in the political field and encouraging the progressive development of international law and its codification." The Assembly
discharged this obligation by inter alia establishing the
Commission.

Thirdly, the chief body of codification work which

had been effected in the recent past had been that carried out
under the auspices of the League of Nations.

That work, of

course, had been far from successful - the Committee of Experts
of the mid-1920's and the Codification Conference of 1930 had
been, for varying reasons, dismal failures, and they certainly
did not augur well for the future codification of international
law.
19.

Lauterpacht, however, was not deterred - he considered
It should be noted that the Cold War, with its correlative
doubts about continued peace, was in its early days. EastWest relations continued to deteriorate in the following
years to such an extent that Lauterpacht suggested a moratorium of the codification process until the world political tensions had relaxed: " ••• in times of stress ••• it
may be provident, for the sake of continuity and preservation of future possibilities, to maintain what is no rror e
than a token in {"the COdificatiorv Spheres II: (1955)
49 AJIL 16,42.

- lQ that valuable lessons oould be derived from the previous
failures, notably with respect to the selection of topics fur
treatment and to the need for progressive development as well
20
·
.
h
as codi· f ication.
Te
chances o f success, argue d Lau t erpach t,
were much greater in the post-war world.
The 1971 Survey, on the oth3r hand, was written against
a politico-legal background quite different from that that had
existed twenty-three years earlier.

The first and most ob-

vious difference was that the Commission had been functioning
ever since 1949, and other bodies had also been active in the
regulation of international law - the authors of the Survey
were thus able to derive considerable assistance from that experience.

·The second general difference was that the world

political situation had undergone a rcpid

and significant

change of character during the two intervening decades.
1.

The Commission in 1971

By the end of its twenty-first session, the commission
21 f
·
. h ad pace
1
d
h a d compete
1
d wor k on seven
o the topics
tha t it
on the 1949 list. In addition it had submitted final drafts
.
. 22
or recommendations to the General Assembly on nine
further
topics that had been referred to it by the Assembly.

The

amount of the Commission's completed work was thus, at least
in numerical terms, quite substantial.

In some cases it had

merely attempted to restate existing principles (e.g. the
formulation of the Nurnberg principles) and to that extent it
20.

1948 Survey, paras. 9,17.

21.

Regime of the high seas: regime of territorial waters:
nationality, including statelessness: law of treaties:
diplomatic intercourse and immunities: consular intercourse and immunities: arbitral procedure.

22.

Draft Declaration on the Rights and Duties of States: Ways
and means for making the evidence of customary international
law more readily available: formulation of the Nurnberg
principles: question of an international criminal jurisdiction: reservations to multilateral conventions: question
of defining aggression: Draft Code of Offences against the
Peace and Security of Mankind: extended participation in
general multilateral treaties concluded under the auspices
of the League of Nations: special missions. The two lastmentioned topics, it should be noted, were "spinoffs" from
the commission's treatment of the law of treaties and
diplomatic intercourse and immunities respectively.

- 11 .
.
had achieved
litt l e.23

But by 1971 the commissio n had scored

three major successes in important areas of the law, namely
the law of the sea, diplomati c and consular law, and the law of
treaties. Each of the Commissio n's drafts on those topics had
been submitted to a diplomati c conferenc e, and the resultant
conventio ns had been very much based on the Commissio n's preparatory vJOrk.

And since the resoundin g success of the 1969

Vienna Conventio n of the Law of Treaties was still fresh in the
minds of internatio nal lawyers, it would not have been surprising
to find that the 1971 Survey was a document imbued
optimism for the future.

with an

Instead, it is possible to detect a

matter-of -fact realistic approach on the part of the Survey's
authors: absent were the lofty predictio ns and hopes that had
24
character ised the 1948 Survey.
The general tone of the 1971
23.

Baxter argues that the Commissio n's work on the formulatio n
of the Nurnberg principle s had a destructiv e effect on the
l a w : ~ , p. 14, footnote 35.

24.

M.K. Nawaz, in an editorial comment on the 1971 Survey, .
remarked on the "modest approach" of the authors of the
Survey: he also noted the absence of the "vigour and
confidenc e" that had been the hallmark of the 1948 Survey:
see (1972) 12 l.J.I.L. 71, 73-74.
It is ironic that Lauterpac ht should have been optimisti c
in 1948 whereas the authors of the later survey were much
more circumspe ct: one would have thought, for the reasons
given on the three preceding pages of this paper, that
the opposite might have been more appropria te. Undoubted ly
the personal character of Lauterpac ht plays a large part
in explainin g this paradox.
The Report of the commissio n's twenty-fi fth session had
this to say of the 1948 Survey:
"It was inspired by a
confident optimism that reflected the codificat ion ideals
of an earlier period, rather than the practical difficult ies experienc ed under the League of Nations:" (Yearoook,
1973, Vol II, p. 227, para. 152).
Similarly the fact that the 1971 Survey was written by a
group of internatio nal civil servants explains to a large
extent the circumspe ction of that document.

- 12 Survey was laudatory of the Commission's achievements, but
guardedly so, ostensibly without a strong sense of optimism for
the future.

Rosenne, speaking during the Commission's 1141st

"frtJ is a sober balancemeeting, described the Survey thus:
sheet because it does not fall into the trap of euphoria characteristic of some circles, at the success of the codification of
the law of treaties, which was 2g doubt facilitated by a convenient political conjuncture."
26
remained
Of the fourteen topics on the 1949 list five
virtually untouched by the Commission.

A further topic (the

juridical regime of historic waters, including historic bays)
had been placed on the Commission's future programme of work
27
by the General Assembly to
in 1962 as a result of a request
commence study of the topic.

In 1967 the Commission decided to

defer active treatment of the subjects of historic waters and
the right of asylum on the ground,inter alia, that the time had
28
. 1970 , t h e Asse mbl y
.
An d in
not yet come for their co d 1'f'ication.
29
that the Commission study the law relating to
had requested
the non-navigational uses of international watercourses.

Thus

when the Commission began its twenty-third session in 1971 it
had, in addition to its current programme of work, seven topics
on its long-term programme.
By the end of 1970 the Commission had four

30

broad topics

that were currently under study, and of these the subjects of
succession and responsibility were very much major branches of
international law.

The topics were wide in scope and complex in

nature, and the progress already made had been slow and painstaking.

But what is significant is that it was generally recog-

nised in 1971 that even if the Commission devoted every session
to the study of state responsibility and succession of states an!
governments it would not finally dispose of those topics until
25.

Yearbook, 1971, Vol I, p. 362, para 17.

26.

Recognition of States and Governments; Jurisdictional
immunities of States and their property; jurisdiction with
respect to crimes committed outside national territory;
treatment of aliens; right of asylum.

27.

Resolution 1453 (XIV) of 7/12/58.
request priority.

28.

1967 Yearbook,

29.

Resolution 2669

30.

Relations between States and international organisations;
succession of States and Governments; State resvonsibility
most-favoured-nation clause.

The Assembly did not

Vol II, p. 369, para. 45.
(XXV)

of 8/12/70.

31
Agai nst this back grou nd it is
1978 or 1979 at the earl iest .
was in fact
quit e legit imat e to ask the ques tion whet her there
progr armn e of
a need for a revie w of the Corm nissi on's long -term
cons idera tion in
work . This poin t will be the subj ect of late r
32
this pape r.
comp leted
In conc lusio n, then , by 1971 the Comm ission had
numb er of
with a fair amou nt of succ ess the study of a large
done on both its
dive rse topi cs; but much stil l rema ined to be
curr ent and long -term progr amm es of work .
The Inte rnat iona l Poli tico- Lega l Orde r in 1971
2.
nisa tion in
By 1971 the domi nant posi tion of the U.N. orga
t - its influ ence
worl d affa irs had been esta blish ed beyo nd doub
of inte rnat iona l
exten ded to virtu ally ever y conc eivab le aspe ct
natio nal
affa irs. Peac e and Secu rity, huma n righ ts, inter
f, techn olog y finan ce, poll utio n, disar mam ent, disa ster relie
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contributed to the development of what might be called a "new
politico-legal order". The authors of the 1971 Survey noted in
their introduction four such '' developments on a wider scale
which have broadly affected the evolution of international law
over the last twenty to twenty-five years". 33
The first was the increased recognition of States of the
need to fulfil the purpose set out in paragraph (1) (a) of
13 of the Charter, namely "["to promoteJ international co-operation in the political field and [to encourage.J the progressive
development of international law and its codification". This
need, according to the Survey, was based principally on the "connexion between the maintenance of international peace and
security .•. and the development of international law. 1134

It

cannot be denied that States in 1971 generally appreciated this
need; but it may perhaps be argued that the need was not an
increased one.

Ever since the emergence of nuclear weaponry
and inter-continental ballistic missiles in 1945, the world had
understood quite clearly the necessity for maintaining international peace

- a nuclear war would, after all, have catastrophic consequences.
Some might argue that by 1971 the likeli-

hood of nuclear war had increased, whereas others might believe
that the chances of such a happening had by then grown more
remote, but it is submitted that in either case the need to maintain peace remained exactly as it was in 1948; that is, in both
cases the need was seen as imperative.
It is further submitted
that the appreciated connexion between the maintenance of peace
and international law had not altered significantly during the
years between the Surveys:

thus, in the first five years of
the Commission's existence it was asked by the General Assembly

to study the topics of the formulation of the Nurnberg principles, the definition of aggression, and the draft Code of
Offences against the Peace and Security of Mankind, all of which
topics were integrally related to the maintenance of peace and
security. 35 Similarly, in the preamble to resolution 2625 (XXV)
33.

1971 Survey, para 7.

34.

ibid.,

35.

para. 8.
Significantly, not one of these three topics achieved much
success at the political level after the Commission submitted its recommendations on the topics to the Assembly.
The Commission's formulation of the Nurnberg principles,
for instance, was considered by Baxter to be "law-destroying'':
"The Effects of Ill-Conceived Codification and
Development of International Law", En Hommage ~ Paul
Guggenheim (1968) 146, 165. Similarly, the General Assem-

- 15 of 24/10/70 the Assembly stated that it was "deeply convinced "
that the adoption of the Declaratio n on Principle s of Friendly
Relations "would contribut e to the strengthe ning of world peace
and constitut e a landmark in the developme nt in internatio nal
law and of relations among States, in promoting the rule of law
and particula rly the universal applicatio n of the principle s
embodied in the Charter."
Moreover, the principle s of the Charter which relate to peace
and security (paragraph s 3 and 4 of Article 2) obliged Member
States equally in 1945 as in 1971.
In summary, then, it can be concluded that at the time the
1971 Survey was written there was a definite convictio n amongst
the internatio nal community that the connexion between international peace and internatio nal law should be strengthen ed.
The question should be raised, though, whether the Commissio n
ostensibly a purely legal body, should be entrusted to giving
effect to that convictio n. 36
The second developme nt noted 37 in the Introduct ion to the

Survey was "the growing degree of interde pendence between States
brought about by the ease of modern communica tions and the
necessiti es of economic progress, which in turn has created
demands for the developme nt of internatio nal law in fields
hitherto untouched ."

bly chose not to adopt the Commissio n's draft Code of
Offences against the Peace and Security of Mankind because the draft contained no comprehen sive definition of
aggressio n. Furthermo re, the Commissio n was not able to
agree on a definition of aggression when the topic was
referred to it in 1951 - since that date several successiv e
U.N. special committee s were assigned the task of defining
the term. This early lack of success of the Commissio n
in codifying political ly sensitive issues may thus add
weight to the argument that the Commissio n is not an appropriate body to study such topics. With respect to the pa~
ticular topic of the definition of aggression it should be
noted that it was not until 1974 that one of the Special
Committee s entrusted to the task succeeded in producing a
definition which was political ly acceptabl e.
Hence it is
unwise to blame the Commissio n for its failure in this
matter, because it took over 20 years of sporadic work by
special committee s (composed of represent atives of States)
before a compromis e definition was finally arrived at.
36

ante,

37.

1971 Survey,

footnote

35.

para. 9

- 16 The truth of this statement cannot be denied, for, as the
United States had realised by 1945, it is impossible in the
modern world to remain isolationist and independent.

The march

of progress had demanded that States co-operate in matters that
were not previously fields of international co-operation; and
because of this increased need for co-operation, international
organisations and ad hoe bodies had often been established to
regulate and formulate the rules expedient to give effect to the
spirit of co-operation.

Consequently whole new bodies of legal

rules became established "in fields hitherto untouched".
Related to this second factor, but not specifically mention
ed in the introduction, has been the remarkable proliferation
since 1945 of international organisations
side the United Nations umbrella).

(both within and out-

The evergrowing list of

organisations may be classified into several types: permanent

and

temporary; intergovernmental and non-governmental; universal and
regional.

There is now virtually no facet of modern internation-

al life which is not regulated to some extent by at least one
international organisation.

The varied functions which these

organisations serve illustrate the degree to which emphasis has
been placed by states on international co-operation in many
different fields.

In the present context this recent "rise" of

international organisations is important in two respects.

First

apart from the fact that there is hardly an area of internationaL
law which is not affected to some degree by a convention, agreement or treaty concluded by such organisations, it has now become clear that international organisations themselves are
subject to rules of international law.

Thus a chapter was in-

cluded in the 1971 Survey entitled "the law relating to international organisations", though it is perhaps possible to discern a reluctance on the part of the authors of the document 38
as to whether the subject should have received the "status" of
38.

"It would appear to be agreed that there is now a body of
law relating to international organisations having, in many
respects, its own characteristics and being in any case of
a scale such as to require that reference be made to it
in the present survey".
ibid.,
para. 340.
This apparent
reluctance , assuming it was real and not imagined, would be
difficult to understand because most modern writers believe
that there does exist a distinct law of international
organisations.
One possible explanation for this ~ould be
the fact that the writing of the Survey was supervised by a
Soviet man - and since the official Soviet stance is that
international organisations do not enjoy the same status as

- .17 -

a chapter of its own.

Secondly, the proliferation of inter-

national organisations has markedly reduced the sphere of topicE
of law which the Commission may choose to codify, for it would
be politically inexpedient for the Commission to choose to stud1
a topic that is properly within the purview of another body.
Thus, if the Commission chose, subject of course to the approval of the General Assembly, to study the topics of, say, air
law or the law of economic development, it is submitted that thE
Commission, while acting within its legal mandate, would be
exceeding its political mandate, for those topics are generally
considered to be within the competence of ICAO, on the one hand,
and of UNCITRAL, IBRD, IMF, GATT and UNCTAD on the other. This
"quasi-jurisdictional" issue is more acute in the case of ad ho,
committees established to regulate a specific activity. Thus,
if in 1971 the Commission had chosen to include in its programmE
the topics of the law relating to the seabed and outer space
law, the political repercussions of such a choice would have
been far-reaching, for the simple fact that those topics were
generally thought - even "assumed" - to be within the competence
of the Committee on the Peaceful Uses of the Seabed and the
Ocean Floor beyond the limits of National Jurisdiction and the
1 y.39
.
.
on the Peaceful Uses o f Outer Space, respective
Committee
States in international law (and therefore not deserving
of a chapter in a review of international law), it is
possible that his views may have been transposed into the
discussion of the subject in the Survey.
39.

In this context it is interesting to note the feeling
·a mongst many members of the Commission that other U. N.
organs and committees were usurping the role of the Commission by attempting to codify the legal rules of certain
activities. Quentin-Baxter thus spoke for many when he
said at the 1235th meeting" "The Commission ... has reason
to feel some slight anxiety lest it be excluded from too
many fields of law", Yearbook, 1973, Vol I, p.169, para 15 .
At the preceding meeting, however, Tsuruoka considered that
the Commission was not being threatened by the existence
of other U.N. bodies. The Commission, he argued, "should
confine itself to the basic problems of international law.
Consequently, the proliferation of bodies dealing with
urgent and, in many cases, important matters is not a
ibid., p. 165, para. 35
threat to the Commission's work."

- 18 The third "developm ent on a wider scale" to which the
authors of the Survey made reference concerned the rapid progress made in the scientifi c and technolog ical fields during the
previous twenty or twenty-fi ve years.
"Scientif ic and technolog ical invention s have also played their
part by producing a need for legal regulation of activitie s such as those in outer space or on the sea-bed - 4~hich, even
twenty years ago, were beyond man's capacitie s" .
Technolog ical progress has had an impact on internatio nal

law and on the function of the Commissio n in areas other than
that mentioned by the authors of the Survey (i.e. the creation
of new topics or sub-topic s for regulatio n). First, it has confirmed the view that the codificat ion of internatio nal law is
the codificat ion of a developin g law that must take account not
only of contempor ary world condition s but also of anticipate d
changes in those condition s that scientifi c and technolog ical

It is pointless to codify rules that
progress may necessita te.
may in a few years be obsolete; there is thus a duty on the
modern codifier, if he is to perform his task efficient ly, to
be familiar with the contempor ary state of the technolog y rele-

vant to the topic which he is attemptin g to regulate. A balance
1141 must be struck between the rules of the past
or "happy medium
42
The already classic example of the
and those of the future.
obsolesce nce caused by the march of technolog ical process on the

work of the Commissio n has been in relation to the law of the
sea; the conventio n on the continent al shelf, the draft of which
the Conunissio n submitted to the General Assembly in 1956 (and
which was subsequen tly adopted at the 1958 Conferenc e in Geneva)

had become obsolete within a few years - the law had stood still
but progress had marched on.
para. 9.

40.

1971 Survey,

41.

Comment of Bartos, Yearbook,

42.

Manfred Lachs, President of the Internatio nal Court of
Justice, in a commorati ve speech delivered at a Special
Meeting of the General Assembly on October 12 1973, said:
"In law we must beware of petrifying the rules of yesterday, and thereby halting progress in the name of progress.
If one consolida tes the past and calls it law, he may find
If, on the other hand, one
himself outlawing the future.
codifies rules that have not yet matured one postulate s
the future and calls it law; the present will not heed it
and those rules will be still-born ." cited in (1974)
14 I.J.I.L.l , at p. 3.

1973, Vol I, p. 162, para 33.
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Secondly, the effect of scientific and technological advances on the conventions concluded at the Geneva Conferences
on the Law of the Sea had made it abundantly clear long before
1971 that the revision of obsolete laws was an essential element of the successful codification process.

The codification

of international law, being in the modern world a task not merelj
of the registration of customary rules but principally of the
progressive development of those rules, is clearly a continuing
process that must take account of the international community's
new needs.

This need to revise from time to time the prior work

of the Commission was adverted to in the Introduction to the
43
Survey,
and during subsequent discussions of the Commission's
long-term progra.mme in the course of its twenty-third and
twenty-fifth sessions many members echoed the view that topics
previously disposed of should be revised when the passage of
44
.
h a d create d a new 1 ega 1 si· t uation.
·
t lllle
The third consequence of rapid technological progress is
that the question has been repeatedly asked whether the Commission is in fact a body suited to the study of topics that
involve detailed scientific and technical aspects.

It has also

been asked whether the Commission is competent to deal with
topics which import a large non-legal element.

This would in-

clude such fields as the law of the sea-bed, air law, space law,
environmental law and the law of economic development. The
CoIB~ission after all is comprised of legal experts, not marine
biologists, astronomers or economists; it is thus not surprising
that many people consider that the treatment of technical subjects such as these should be left to recognised experts in thos a
43.

1971 Survey, para 20.

44.

One member went so far as to consider that the Commission
should as a matter of practice undertake a systematic revision of conventions it had prepared twenty years after
the conclusion of codification treaties based on the Commission's preparation. His views, though, seem to be
connected with a fear that if such revision did not take
place other. more specialised bodies,would inherit that
task, a task which in his opinion was properly that of the
Commission:
see the written observations of M. Reuter,
Yearbook, 1972, Vol II, p. 208, para. 27. As a matter of
logistics, Reuter's suggestion would be very difficult to
effect by a Commission that always seems to have an extensive current progranune of work.
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- 21 though it is not easy to assess the practical effect of this
expansion on international law.

Because of the generally accept

ed concept of equality of States, it is evident that international law affects all states equally, whether they be newly
independent or not;

thus the call that Third World States have

a greater say in the codification of international law did not
pass unheeded by the world community.
Thus in 1961 the membership of the Commission was increased to twenty-five by General
Assembly resolution 1647 (XVI), ostensibly to take into account
the needs of the expanded world community.
This greater representation does not, it is submitted, seem to have had a particularly significant effect on the Commission itself - the
jurists from the Western countries still appear to dominate
proceedings, for which reason it was perhaps not surprising to
note that one member of the Commission expressed concern that
the viewpoint of the Third World had not been accorded the
weight he felt it deserved in the course of the Commission's
work.so Whatever the contribution of the Third World members
in the Commission, it is at conferences and in organisations
where delegates sit in their capacity as representatives of
states that the impact of the newly independent states has been
mcst apparent.

In such assemblies the voice of the Third World

has been particularly loud in defending its rights and furthering
its interests and aspirations; it is in 1978 safe to claim that
the support of a majority of Third World states at a conference
of plenipotentiaries is necessary before a convention can be
successfully concluded.

The Commission is of course aware of

this, for it is a body that is sensitive to political realities
to the extent that it knows that the fate of its completed drafts
lies ultimately with the politicians in the General Assembly. 1
50.

Ramangasoavina said, "fl>_Jerhaps the opinions of members fro m
new states do not carry enough weight in the Commission's
deliberations." Yearbook, 1973, Vol I, p.173, para.9.
It must be borne in mind, however, that members of the Commission sit in their personal, not representative, capacities; in theory, then, political differences should not be
important.
But because political and legal systems are so
closely related the stance by one member in favour of a
certain legal concept peculiar to his own national legal
system would often necessarily import political considerations into the forum of the Commission.
Rosenne, perhaps writing before the full impact of the increased Third World membership in the Commission could be
assessed, considered that the danger of the national interests of each member being over-emphasised in the Commission
had not in fact materialised: (1965) Y.B.W.A. 183.

1.

Pursuant to Articles 16(j) and 20 of its Statute.

- 22 Its work, then, if it is to gain acceptance, must be accepted
both in the "legal" arena of the Commission and in the
"political" arena of the Assembly.
Ago, in the course of propounding the view that international law had to be re-examined in toto and cast in a new
mould, had this to say of the impact of decolonisation on international law:

"f'r]he world is undergoing the greatest revolution which
international society has ever experienced, for two major continents which have never previously been anything more than the
"object" of international relations have made their appearance
in international society with a series of full subjects of
international law, all with their aspirations, their genius,
their traditions and their legal, religious, moral, social,
economic and other ideas.
These new subjects of international
law intend not only to question the rules they find here, but
also to participate in the formulation of the ru es that will
constitute the international law of the future."

2

In so far as decolonisation has had an influence on international law, the rise of the newly independent states has
greatly affected such areas as human rights and economic development, and, to the extent that the Commission has been
directly affected, ~n the law of succession of States and
Governments. 3 The codification of the law of recognition of
states and governments will no doubt be similarly influenced by
the accession to independence of the Third World countries,
though it is unlikely that the Commission will begin consider4
ation of that topic for many years to come.
A fifth development that may be remarked has been the upsurge since 1945 of what may be called a more pronounced concern
5
for the individual on the part of the world community.
The
feeling that a State has a certain international accountability
2.

Yearbook, 1971, Vol I, p. 376, para. 46.

3.

See the Report of the Commission in Yearbook, 1973, Vol II,
p. 228, para. 158.

4.

ibid.,

5.

This concern has been seen to be on occasion more political
than humanitarian, as the consistent U.N. condemnation of
apartheid in South Africa has demonstrated. This does not
detract, though, from the overtly more humanitarian concerns expressed by States since the end of the Second World
War.

pp. 230-231, para. 173.
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~

not just for its treatment of aliens but also for its treatment of its own nationals has become more widespread since
1945. Hence the repeated call for abolition of racial, sexual,
religious and economic discrimination. Though the roots of
this concept were planted in the U.N. Charter and in the Universal Declaration of Human Rights, (both due in part to the
international reaction to the Nazi persecution of the Jewish
peoples) the very fact that there has evolved since the Second
World War a distinct body of legal rules relating to human
rights - worthy of separate treatment in the 1971 Survey - is a
testament of sorts to this new international consciousness. 6
As a result of this trend, some of the traditional chapters of
international law (for example, the obligations of States to
fulfil the obligations of international law, state responsibility, and international law relating to individauls) have had
to be revised.

A complement to this trend has been the increased international interest in relation to ecology and the
environment - evidence for this may also be found in the 1971
Survey. 7
In conclusion, the world politico-legal order that existed
in 1971 was significantly different from that which had existed
when the 1948 Survey was written. Gone were the bitter public
confrontations between East and West - a renewed call for international peace based on co-operation in many diverse fields
heralded the strengthening of the international legal order.
This co-operation was being effected by a startling rise in the
number of international organisations, through which the world
conununity, composed of a greatly increased number of newly independent States, was seeking the regulation of activities not
previously considered the domain of international law. Scientific and technological progress marched relentlessly on,
creating new legal chapters and modifying some of the older
ones. Finally, a new international consciousness had become
more apparent.
6.

"Perhaps no other field has been of as much concern as
human rights ... ", Weissberg, "United Nations Movements
Toward Norld Law", (1975) 24 I.C.L.Q. 460, 491.

7.

with respect to the chapter dealing with the law of the
environment, of course, but also in connexion with related
topics like lawful acts and the law of international watercourses.
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For these reasons alone - quite irrespective of the role
of the Commission - it was thus most appropriate that the
Secretariat produced in 1971 a document reassessing the position
and direction of international law.
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CHAPTER 3
THE STRUCTURE OF THE 1971 SURVEY
The 1971 Survey is a document that may conveniently be
divided into three parts.

The first consists of the Preface,

which in a few brief paragraphs sets out the immediate historical background of the Survey.
It also outlines the progress
the Commission has made since its inception on the topics
included in the 1949 list, as well as the progress made on
other topics referred to the Commission.
The second part is the Introduction, which in sixteen
revealing paragraphs explains the function of the Survey.

The

Introduction sets out its "terms of reference", its purpose,
and its method of selecting topics for inclusion in the Survey.

Furthermore, it discusses the main influences on international law, in 1971, with particular emphasis on the change
in world society since the 1948 Survey was produced (e.g.
the impact of decolonisation, rapid technological advances,
the growth of international organisations, and the ever-

increasing connextion between the mainteRance of international
peace and security and the development of international law).
The third part is the raison d'etre of the document
the Survey itself.

Within the space of 90 pages

(of the 1971

Yearbook, Vol II, Part II), the Secretariat reviews in seventeen chapters "the various topics into which international
law as a whole may be divided"~ most of which chapters are
divided into sub-topics. Included in each chapter is a discussion of the work already done in the codification process
for each topic (whether by the Commission or by some other
body), the work yet to be done, as well as the Secretariat's
views on the most appropriate method of treatment, and, more
importantly, the chances of successful completion of work by
the Commission on each topic.
The 1948 Survey, however, is quite different in many
respects from its successor twenty-three years later. The
essential reason for the differences is that the former document was written before the Commission had held its first
8.

1971 Survey, para. 13.

- 26 meeting; it had no experience of the codification process
in the post-World War II era from which to derive assistanceJ
the authors of the 19 71 Survey, on the other hand were able
to review the results of over twenty years of codification
by the Commission, as well as by other international bodies.
Thus it is not surprising to learn that the 1948 Survey, in
addition to the survey itself, contained several other chapters, namely "The Function of the Commission'' and "the Selection of topics for codification", "The method of selection",
"the character of the work of the Commission", and "Procedure
of Codification". The 1948 Survey was above all, a "preparatory document";10 its author considered it necessary to include the above-named chapter headings in order to anticipate
the Commission's work by providing an initial and impartial
discussion of the Statute of the Commission.
The title of the chapter in the 1948 Survey dealing with
the survey of topics is "A survey of international law in
relation to codification". The significant word in this context is "codification", the contrast obviously being with the
term "progressive development".
The Secretariat, when it was
asked to prepare the survey, was asked to review topics in
relation to codification only. Before examining the definition
of that term adopted by Lauterpacht in the 1948 Survey, it
is appropriate to consider Article 15 of the Commission's
Statute, which distinguishes "for convenience'' codification
from progressive development:
"In the following articles the expression "progressive
development of international law" is used for convenience as meaning the preparation of draft conventions
on subjects which have not yet been regulated by international law or in regard to which the law has not yet
been sufficiently developed in the practice of States.
Similarly, the expression "codification of international
law" is used for convenience as meaning the more precise
formulation and systematization of rules of international
law in fields where there already has been extensive
State practice."
The "convenience" to which Article 15 refers is essentially
one of procedure, because the succeeding articles prescribe
differing rules of procedure for the two functions.
9.

10.

But the

The main source of codification work on whose experience
Lauterpacht could rely on in 1948 was the work carried
out under the auspices of the League of Nations, and in
particular the work done by the Committee of Experts.
1971 Survey, para. 18.

- 27 different procedural ru1es are of considerable importance
with respect to the power of initiative of topics for study b y
the Commission - thus, Article 18 was interpreted by the Commission in 1949 as giving it the right to initiate topics for
1
codification~ even without the prior approval of the General
Assembly. At its fourth session, the Sixth Committee, despite
Soviet opposition, upheld this interpretation~ 2 Article 16,
on the other hand, was interpreted as giving only the Assembl~
the right to initiate topics for progressive development and when the Assembly referred topics to it for development
the Commission considered it was bound to proceed with the
Assembly's proposals.

And because the General Assembly has

this right it is thus able to exercise a large measure of
control over the work done by the Commission.

It will be seen

in the following pages that the statutory distinction between

the two functions is for all practical purposes a dead lette! 3

It is clear that it is very difficult in practice to
define with precision whether a topic is suitable for codification or for development.

For instance, suppose the Commission is faced with a topic part of which has already been
the subject of extensive State practice, precedent and doctrine, and part of which has not yet been sufficiently developed in the practice of States.
Is that topic susceptible
of codification?

or of progressive development?

It was to

questions of this type that Lauterpacht addressed himself
when he set out to define the term "codification 11 in the 1948
Survey.
11.

Yearbook, 1949, p. 32.

12.

A/C.6/331/Rev. 1.
Article 15 has been the subject of considerable doctrina
criticism on the grounds that it makes a distinction
which is barely tenable in theory and not at all tenable
in practice. The wording of Article 15 seems to have
been the compromise result of divergent views between
the Soviet delegate and the Western delegates in the
Committee on the Progressive Development of International
Law and its Codification: see Briggs, The Intern_ational
Law Commission, PP-129-141. Lauteroac~t himself, writing
in his personal capacity, was criticaL of the definition
(1955) AJIL 16. It is perhaps a testament to the inadequacy of Article 15 that the Commission has in fact
chosen to ignore the distinction established in the
Article.

13.
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It was in the interests of the Commission that the
term be defined as widely as possible, because of the different powers of initiative.
For if codification were to be
restricted to a mere restatement of agreed principles, from
its very beginning the Commission would have been considerabl~
constrained in the topics covered by its powers of initiative
" ... the sc9pe of its task would be reduced to a bare
minimum.
It would be reduced to matters of small compas s
the exclusive pre-occupation with which would impair
from the very inception the st!~ure and authority of the
International Law Commission."
In a very lucid and persuasive argument, Lauterpacht, derivin~
assistance from (a) the Statute of the Commission, (b} the
discussions which preceded its adoption, and (c) the experience
of the previous efforts at codification under the auspices of
the League of Nations, established that codification could not
be restricted to a passive registration of agreed principles codification inevitably must include a degree of legislation,
because in every effort at codification there are gaps and
uncertainties which will be rectified by the codifier in
the manner he thinks best." [1/n this aspect of his work he
will be suggesting legislation - he will be working on the
lex ferenda, not the lex lata - he will be extending he law
and not merely stating the law that already exists." 15
The essence of the Lauterpacht thesis is that codificatiM,
in contrast to development, does not require a prior agreemen t
by the international community on the rules of international
law pertaining to a particular topic.
What is required,
according to Article 15, is that there be "extensive State
practice, precedent and doctrine"; the fact of agreement or
disagreement is irrelevant. And, continued Lauterpacht, because there had already been such "extensiveness" in nearly
every field of international law, codification "embraces, in
principle, the entire field of international law", apart from
"urgent and novel questions demanding international regulatiort
which are included in the progressive development category. 16
Thus Lauterpacht, when drawing up a list of potential topics
for codification by the Commission, was able to araw on the
whole field of international law.
14.
1948 Survey, para 11.
15.

A/AC.10/30, p.3.
Statement of Brierly, Rapporteur of the
Cornrnitte~ on the Progressive Development of International
Law and its Codification, May 20 1947.
•

16.

1948 Survey,

para 23.

-

29 -

It has been necessary to examine the 1948 Survey's treatment of the expression "codification" because it provides a
clue to . one of the differences between the Survey of 1948 and
that of 1971 - namely, that the topics in the latter survey
covered not only codification but also progressive developments.
Thus it was said in the Introduction, "The present
Survey ... does not attempt to categorise the topics dealt
with into those suitable for codification and those suitable
for progressive development, but simply provides a coi,pectus
of the whole fiti!lcl of substantive international law."
Both Surveys, then, were able to draw on the whole field of
int.ernational law, but only the lab~r docurnen t included withi n
its purview what Lauterpacht called "urgent and novel questions".
In order to explain why the authors of the 1971 Survey
included topics in the category of development, and in order
to put the Commission's discussion of the 1971 Survey at its
twenty-fifth session into perspective, it is worthwhile digressing slightly by explaining the breakdown of the distinction between the two functions prescribed in Article 15.
In
the Commission's early years, when it produced draft articles
on topics which it had undertaken to codify, it would distinguish between those articles which it considered to be mere
restatements of customary law, and those · which it considered
were legislative in character.

This practice became increas-

ingly difficult to apply until in 1956 the Commission decided
to abandon it forever.
In that year it submitted its final
draft on the law of the sea to the General Assembly - it
realised that what had begun as an exercise in codification
(the topics regime of the high seas and regime of territorial
waters were on the 1949 list) had in many ways ended as an
exercise in legislation (notably the articles relating to
the continental shelf). Thus the Commission stated in its
annual report:
"In preparing its rules on the law of the
sea, the Commission has become convinced that, in this domain
at any rate, the distinction established in the Statute between these two activities can hardly be maintained. Not
only may there be wide differences of opinion as to whether a
subject is already "sufficiently developed in practice", but
also several of the provisions adopted by the Commission,
based on "a recognised principle of international law", have
17.

1971 Survey,

para. 18.
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been framed in such a way as to place them in the "progressi ve develo pment " catego ry. Althou gh it tried at first
to specif y which articl es fell into one and which into the
other catego ry, the Comm ission has had to a~ftlld on the attem
pt
as sever al do not wholly belong to eithe r."
Furthe rmore , the proced ure adopte d by the Comm ission for
topics which are strict ly within one of the two categ ories
speci fied by Artic le 15 is gener ally the same (name ly, the

proced ure presc ribed for develo pment by Artic le 16), even
though the Statu te presc ribes differ ing proce dural rules for
each activ ity.

With respe ct to initia tive, the distin ction has also not
proved to be impor tant in pract ice. All of the topics studie
a
by the Comm ission have come from eithe r the 1949 list (which
relate d to codif icatio n) or propo sals referr ed to it by the
Gener al Assem bly pursu ant to Artic le 16 or by anoth er body
pursu ant to Artic le 17 (only ECOSOC has availe d itself of that

Artic le) or "spin -off" topics relate d to topics alread y considere d by the Comm ission (for examp le, the study of "the

most- favou red-na tion claus e", gener ally consid ered to be part
of the Law of Treat ies).
But never has the Comm ission sough t
on its own initia tive to study a topic which could be said

prope rly to belong to the progr essive develo pment catego ry.
It is extrem ely unlike ly that the Comm ission would attem pt to

initia te such a topic; the reason s for this are polit ical.
Not only is the Comm ission a body which has often demon strate
!
its sensi bility of polit ical realit ies, but it must be remem
bered that the Comm ission is subje ct at all times to politi cal
influe nces - for instan ce, membe rship of the Comm ission is
determ ined by voting in the Gener al Assem bly, govern ments are
invite d to submi t comme nts on the Comm ission' s provi siona l

draft s, and, perhap s most impor tant, the annua l discu ssion
of its repor t in the Sixth Comm ittee inform s the Comm ission
of preva iling politi cal attitu des to the Comm ission in particula r and to variou s aspec ts of intern ation al law in
gener al. Thus since most topics that are clearl y more relate
~

to develo pment than to codif icatio n (e.g. outer space , enviro
nment, econom ic develo pment ) are politi cally sensi tive issue s,

it is unlike ly that the Comm ission would attem pt to initia te
the treatm ent of such topics witho ut the prior encou ragem ent
of the Gener al Assrnb ly.
The possi bility , though , that the
Comm ission will one day initia te a topic for develo pment stil]
18.

Yearb ook, 1956, Vol II, p. 256
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remains - should that eventuality occur, the attitude of the
Assembly when the Commission's recommendati ons are referred
to it will be most interesting.
But because the Sixth Committee has in the past generally shown a sympathy with the
Commission's tasks, as well as having exercised a restraint i ~
19 ·
.
' h t h e Commission,
·
·
1. t s d ea 1 1ngs
wit
it is submitted that the

Committee would probably sanction such a choice unless the
topic was patently too "political" for the Commission to
study.

When the Commission was considering its long-term programme during its twenty-fifth session it was clear that none
of the members - not even the Soviet member - thought that
they would be acting outside their powers if they recommended
the inclusion in the long-term programme topics that were more
in the development category than in the codification category
(for example, the law of the euvironment, lawful acts, and the
law of economic development) .
In other words, it can be concluded that the Commission's powers of selection of topics
were considered to be identical in respect of both activities
that is, the Commission had the power to select any topic it
chose, which it would recornrnend to the General Assembly as
being suitable for inclusion in its future programme. The
Assembly, of course, had the final say.
During the discussion Ustor summarised the practical consequences of the
breakdown of the distinction between codification and progressive development:
"fl/n attempting to draw up its future
programme the Commission is not bound by the strict interpretation of articles 15, 16 and 18 of its Statute, but has
complete liberty to survey the whole field of internationa l
law and to choose not only subjects from fields in which
there has been extensive State practice, precedent and doctrine, but also subjects which have not yet been regulated by
internationa l law or in regard to which the law has not iet
been sufficiently developed in the practice of States". 2
The Commission in its report for the session upheld
Ustor' s view:
"Taking into account Llimitations of time and
of the part-time nature of the Cornrnissiory, there are no
statutory restraints on the future tasks of the ~mmission,
subject to the decision of the General Assrnbly."

2

19.
20.

see Briggs, The Internationa l Law Commission, p. 360
Yearbook, 1973, Vol I, p. 162, para. 3.

21.

ibid.,

Vol II, p. 230, para. 167.

- 32 In other words, it can be seen that the discussions by
the Commission at its twenty-fifth session represented a
final confirmation that with respect to initiative the statutory distinction between codification and development was no
longer important.
But it has been seen that twenty-five years previously
the distinction was viewed by Lauterpacht as being of major
importance.

The twenty-two topics suggested in the 1948
Survey had a distinctly traditional look about them; none
was a "new" topic of international law which had "arisen"
during the course of, say, the century preceding 1948. All
the topics were to be found in any contemporary comprehensive
treatise on public international law: 2 But this is by no
means a criticism, for Lauterpacht firmly believed that "the
ultimate task" of the Commission was the complete treatment
of the entire field of international law~ 3 To achieve this
end, he considered it essential to codify first the most basi c
4
principlesf
once this initial step was done, the Commission
would be able to proceed to the more specialised topics until
ultimately the whole of international law was codified. The
Commission, however, did not wholly agree with Lauterpacht's
views on this point; while it did not agree that the most
basic principles in Chapter 1 of the Survey were appropriate
for codification, it did agree that the ultimate aim was the
codification of the whole of international law and that that
aim was better achieved by a piecemeal step-by-step approach,2 5
instead of by creating a rigid formulation into which topics
could be placed as soon as they had been treated.
In this
context, it is worth noting the observation of Tammes at the
12 33rd meeting of the Commission in 19 7 3: "What has actually
occurred is perhaps somewhat astonishing: the bulk of international law, as conceived in 1948 and delimited ~n the longterm programme, is now practically codified ... " 2
This view
22.

Prof. R.Y. Jennings, when speaking of the 1949 list, whi ~~
was derivec from the 1948 Survey, said, "This list looks
not unlike the chapter headings of a somewhat oldfashioned textbook": (1964) 13 l.C.L.Q. 385, 395.

23.

1948 Survey, para. 22.
For instance, the topics "Subjects of international law"
"Sources of International Law" and "obligations of international law in relation to the Law of the State" were
included in the 1948 Survey.

2 4.

25.

Yearbook, 1949, p. 280, para. 14.

26.

Yearbook, 1973, Vol I, p. 159, para. 6.
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it is submitted, seems too optimistic:
in 1973 the Commission
had disposed of only seven of the 14 topics on the 1949 list,
and at least seven or eight years would be required before
the completion of the two main topics then under consideration (state responsibili ty, and succession of States and
governments) .

Nevertheless by the time the 1971 Survey was
produced much progress had been made towards the "ultimate
.
.
1127
o b Jective .
The 1971 Survey, on the other hand, could not be said to
be conservative in its choice of topics.
Included were
most of the topics that one would expect to find in any major
review of public internationa l law, e.g. recognition of state&
and ~overnments, jurisdiction al immunities of foreign states,
state responsibili ty, succession, diplomatic and consular
law, the law of treaties and the law relating to individuals.
But it contained other topics which were not so traditional:
the law of outer space is the conspicuous example, as it represented a field of law that had emerged only during the
twenty or so years prior to 1971. Further examples abound:
the topics dealing with the environment, economic development, and internationa l organisation s did not in themselves
represent "new" topics of internationa l law;
instead their
inclusion in the Survey represented the increasing general
feeling amongst the members of the internationa l community
that those matters should be regulated by internationa l law.
Similarly, internationa l criminal law was considered worthy
of a whole chapter to itself in the 1971 Survey (it had received only a passing mention in the 1948 Survey) - the inference that can be drawn from this is that the role of

internationa l law was seen to be extending to areas previously
not regulated on an internationa l scale. Moreover, one would
not expect to find the topic of the law relating to international watercourses included as a separate chapter in a
review of internationa l law. This subject was included partly
because of its topicality, yet it is a subject that is not of
universal concern - the majority of states do not border on
27.

The Tammes view was echoed by Castaneda, the Chairman of
the Commission for its 25th Session, who said when introducing the Report of that Session to the Sixth Committee:
";11Jhat is striking is not so much the fact that the
Commission has renounced the codification of the whole
of internationa l law, but that in practice it has come so
close to that ultimate aim outlined in the original longterm programme." 6th Committee 1973, GAOR, 28th Session.
A/C.6/SR 1396, p. 6, para. 16.
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international watercourses and, if they do, in most cases bilateral treaties regulate the legal rules applicable to those
waterways.
The 1971 Survey, then, consisted of a melange of the old
and the new.

On the one hand there were the topics that had
been considered cornerstones of public international law for
well over a hundred years - the significance of each of those
was considered by the Secretariat in the light of the world
as it existed in the early 1970's, adapted to modern conditions; and on the other hand, there were one or two topics
that were decidedly "new", and there were others which had
existed for hundreds of years but which had only recently
been perceived by the international community as being topics
worthy of inclusion in a survey of international law.
As one might expect, the 1971 Survey included within its
spectr 1lll all of the topics included in the 1948 Survey. The
1

one exception is the subject of "Sources of International
Law" which was given special mention in the earlier survey
under the h,:;ading "The General Part of International Law";
the 1971 Survey, however, did not include it as a separate
topic but instead considered it in appropriate cases in relation to specific topics.

As the authors explained in their
introduction, "As regards the question of the sources of inte :r'·
national law more generally it should be noted that this
matter - which was dealt with in the 1948 Survey under a
single heading - has, in the present study, been referred to
in con~ xion with specific topics, and not on an overall
basis" 8
The above quotation illustrates a problem which the
authors of both surveys had to face: namely, which category
should a certain topic be placed in? In many cases the answer
was obvious, but in equally as many other cases the solution
was not so clear.

The problem was more acute in 1971 than

in 1948 because of the apparently increasing interdependence
of the branches of international law.
It was becoming increasingly difficult to consider many topics purely in the
abstract without considering also the relevance of those topi c
to other, more specific, topics.

For instance, the subject

of State Responsioility for internationally wrongful acts can
29
be considered in general terms, but it cannot stand alone;
28.

ibid,

29.

This is in fact the method of treatment chosen by the
Commission for its current work on the topic.

para. 17.
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it has a connection with such smaller topics as inter alia the
law of outer space, the responsibility for lawful acts, the
law of the sea, the rights and duties of states and the treatment of aliens and their property.

In fact, Lauterpacht in

the 1948 Survey had treated the subject of treatment of aliens
as a separate topic under the general heading "The individual
in international law"; the authors of the 1971 Survey, howeve ~
considered that the topic was more appropriate to the subject
of State Responsibility than to the law of individuals, and
accordingly they included it within the ambit of responsibility, though a passing mention was made to the topic under
the heading of hur.1c1.n rights

(para. 380) .

Another example of the problem of categorisation can be
seen from a quick glance at the first chapter of the 1971
Of
Survey, "The Position of States in International Law".
30
come from the
the six topics listed under that chapter, two
first chapter of the 1948 Survey ("The general part of inter31
from the second ("States in Internationo.l
national Law"), one
32
from the third ("the Jurisdiction of
Law"), and three
States").

Similarly, the topics of regime of the high

regime of territorial waters were considered under the generat
heading of "the Jurisdiction of States" in the 1948 Survey;
in the 1971 study the Law of the Sea received separate treatment.
Not too much attention, then, should be paid to the
categorisation adopted by the authors of the 1971 Survey.
The authors themselves realised that "different opinions may
be advanced ... on whether a particular topic should come
33
And further, "the practice
under one or another heading".
30.

Sovereignty, independence and equality of states;
fulfilment in good faith of the obligations of international law assumed by states.

31.

Recognition of States and Governments.

32.

Territorial Domain of States; Jurisdictional Immunities
of foreign States and their organs, agencies and property; Extra-territorial questions involved in the exercise
of jurisdiction by States.

33.

1971 Survey,

para. 15.
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of the Commission has consistently shown that the headings of
main chapters of internationa l law should not be identified ..
Even within a general chapter, the study of a particular
topic necessarily implies the delimitation of its scope and
the leaving aside of a certain number of issues which may
themselves eventually require treatment, either as distinct
topics or as aspects of a more widely defined subject, possibly enco~ijassing elements to be found in various branches of
the law"
The 1971 Survey should thus be viewed as a survey of
internationa l law as a whole, separated for the sake of convenience into many interrelated and interdepende nt chapters
and subdivisions .
But on the other hand the varying categorisatio n of
topics may have important consequences with regard to the
future codification of those topics.
The fact that in the
1971 Survey a topic was not accorded separate treatment but
was inrtead mentioned from time to time in connection with
other subjects may have the effect of relegating that topic
into the background, which in turn may have the practical
effect that that topic will not be codified at all in the
foreseeable future.
An example is the subject of "Sources of
Internationa l Law" which, though it received a separate treat·
ment in the 1948 Survey, received only a general piecemeal
treatment in the 1971 Survey - the subject has never been
treated in isolation by the Commission (it was not placed on
the 1949 list) and the fact that it received only occasional
passing mention in the 1971 Survey may have the effect that
topic may not be considered as codifiable in the years to
come, notwithstand ing the fact that the topic - which goes to
the very essence of internationa l law - has never been satisfactorily codified (though Article 38 of the Statute of the
Internationa l Court of Justice seems to have been interprete ~
as a convenient definition of the sources of internationa l
law).

Similarly with the topic of the relationship of international law and domestic law - the practice of inserting int €<internationa l conventions clauses to the effect that party
States are obliged to carry out their obligations under the
convention by introducing legislation in their national legis ·
latures has meant that the importance of the broader topic
34.

ibid., para.

20.

- 37 of the relationsh ip between internatio nal law and municipal
law has noticeabl y diminishe d.
Thus during the Commissio n's

1971 and 1973 sessions not one member recommend ed that the
Commissio n codify this topic in the future.

Similarly with the topic of pollution .
Though the
Survey deals with this subject principal ly under the heading
of the law of the environme nt, the subject is also dealt with
under the headings of lawful acts and the law relating to

internatio nal watercour ses.
But because it will be seen that
the Commissio n generally expressed more support during its

twenty-fi fth session for the codificat ion of the latter two
topics than for the treatment of the law of the environme nt,

it is likely that the Commissio n will not attempt to codify
environme ntal law in the foreseeab le future.
Already in 1978

the topics of internatio nal watercour ses and lawful acts are
on the Commissio n's current programme - as has been noted,
both topics include aspects of environme ntal law, and it is
unlik~ly t h a t the broader subject of the law of the environ-

ment will be considere d until the more specific aspects of the
subject in the two other topics are disposed of. Thus one
can e x pect a certain fragmenta tion of the subject if and when
the Commissio n finally begins the codificati on of the law
of the environme nt. One result of this fragmenta tion may be
that the substance of the topic may be affected - the aspects

of pollution (mainly water pollution ) which will be dealt wit h
by the Commissio n under the topics of lawful acts and international watercour se will be codified from the angle of those
two broader topics, an angle which may result in different

emphases being placed on the various aspects of pollution than
would have been the case had the subject of pollution been
considere d wholly from the standpoin t of the law of environment.
To this extent the eventual substance of the completed work may be affected.
The discussion in the above two paragraph s is predicate d
on the assumptio n that the production of the Survey - and its
varying treatment of topics - will influence the future work
of the Commissio n.

It is difficult to assess the validity of
this assumptio n, but because the members of the CoitUT1ission
and the Sixth Committee consisten tly referred to the Survey
during the 1973 discussion s of the Commissio n's future work indeed, occasiona l reference s to the document were still being

made in both bodies as late as 1977 - it is not unsafe to

-
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claim that the viewpoints and treatment of topics expressed
in the Survey will influence the final decisions on the future
work made in the Commission and the Sixth Committee.

- 39 CHAPTER 4

THE CHOICE OF TOP ICS IN THE 197 1 SURV
EY
The auth ors of the 197 1 Sur vey clai
med in the ir Intr odu ction to the docu men t tha t the top ics
list ed in the Sur vey rep rese nte d "wh at wou ld gen era lly be con
side red to be the mai n
bran che s of {'pu blic inte rna tion al lav-{
/ at the pre sen t time " : 5
It is wor thw hile exa min ing the acc urac
y of this stat eme nt.
To the ext ent tha t the Surv ey incl ude
d all the top ics tha t
had trad itio nal ly bee n con side red to
be the mai n sub ject s of
inte rna tion al law , it ·can not be den
ied tha t the clai m is acc urate . Apa rt from the top ic of "so urce
s of inte rna tion al law" 36
whi ch did not rece ive sep ara te trea
tme nt - all the trad itio nal
top ics of inte rna tion al law wer e incl
ude d in the 197 1 Sur vey .
Adm itte dly, man y of the nam es wer e
diff ere nt (for exa mpl e, two
top ics in the 194 8 Sur vey , "Su bjec
ts of Inte rna tion al Law " and
"Fu nda men tal Rig hts and Dut ies of Sta
tes" , wer e incl ude d in the
197 1 stud y und er diff ere nt hea ding s)
but the sub stan ce of the
top ics of old , as view ed in 197 1, was
incl ude d in the Sur vey .
But it has alre ady bee n rem arke d tha
t the Surv ey con tain ed
man y top ics tha t cou ld not be con side
red to be "tra c.i tion al" .
Wer e thes e top ics som e of the "ma in
bran che s" of inte rna tion al
law in 197 1? Mor eov er, wer e ther e
any oth er top ics tha t cou ld
be con side red tc hav e sat isfi ed tha
t form ula, yet whi ch wer e not
men tion ed in the Surv ey?
It is dif fic ult - and unw ise - to be
dog mat ic in atte mpt ing
to answ er eith er of thes e que stio ns,
bec ause man y of the top ics
in the Surv ey had not bee n gen era lly
con side red to be sub ject s of
inte rna tion al law ; wit hou t dou bt they
wer e top ics tha t dire ctly
affe cted inte rna tion al inte rco urs e
in the wid est sen se, yet they
wer e not nec ess aril y con side red as
bein g mat ters to be reg ula ted
by law . Exa mpl es are the lavB rela
ting to the env iron men t and
to econ omi c dev elop men t; thes e wer e
(and are) sub ject s of con side rab le imp orta nce in eve ryda y inte
rna tion al life , but it is
sub mit ted tha t in 197 1 the inte rna tion
al com mun ity did not nec essar ily look upon thes e two top ics as
bein g mat ters tha t sho uld
bes t be rega rded from the stan dpo int
of inte rna tion al law . Wit hout dou bt it was cle ar tha t inte rna
tion al reg ula tion of som e sor t
was req uire d for thes e two top ics,
but the que stio n rem ains
whe ther Sta tes view ed thes e fiel ds
as bein g pro per ly the dom ain
35. 197 1 Sur vey , par a. 15.
36 .
ante , p. 3 4.
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of intern ationa l law.
They were not, for instan ce, in the same
catego ry as topics like the law of treatie s, or state respon sibilit y, both of which have always been looked on with a lawyer's eye.
Unfort unately the author s of the Survey did not explai n in
clear terms why certain of the "new" topics were includ ed in
their list;
thus it is necess ary to read betwee n the lines as

much as is possib le in order to determ ine some of the criter ia
for selecti on of the topics . The author s went to consid erable
length s to emphas ise the fact that the 1971 Survey was a modern
docume nt - it was a study that reflec ted the contem porary con-

dition s.

This contin ual remind er pervad ed the Introd uction ,
which could partly explain the choice of some of the topics .
Some recent events had had a profou nd effect on the interna tional

commu nity; for exampl e, man had recent ly landed on the moon for
the first time, the wreck of the oil tanker "Torrey Canyon " had
caused havoc to the environ ment of the English Channe l, there
had been a spate of aerial hijack ings, there had been severa l
terror ist attack s on diplom ats, and more and more countr ies were
showin g the signs of becomi ng "nucle ar" powers . A feeling that

these matter s should be made the subjec t of defina ble internation al law can perhap s be deduce d from the Introd uction to the
Survey , in which the author s emphas ised the develo ping state of
world affairs ~ 7 The rise of an indepe ndent Third World, rapid
scient ific and techno logical advanc es, the prolife ration of internati onal organi sation s, and above all the omnipr esent need to
mainta in intern ationa l peace and securi ty - all these pointe d to
an increa singly hectic and compli cated world environ ment, a

situati on which it could be argued could be allevia ted, if not
remedi ed, by intern ationa l regula tion. This is the inferen ce t hat

the writer derive s from the Introd uction , namely that becaus e
certain matter s were of great topica lity in intern ationa l affair
it was approp riate that those matter s should be placed into the
intern ationa l legal contex t. It is thus submit ted that it is a

misnom er to consid er topics such as the law of outer space, of
the environ ment, of econom ic develop ment and even of intern ation~ l
organi sations as being "main branch es" of intern ationa l law.
· While these subjec ts were of undoub tedly greate r signifi cance in

37.

1971 Survey , paras. 8-9.
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1971 than, say, twenty-five years earlier, it does not follow
in the writer's opinion, that for that reason they should have
achieved the status of "main branches" of the law.
This argument derives support from a consideratio n of certain other subjects of equal importance to the maintenance and
operation of internationa l intercourse yet which did not have
the political impact of the four topics mentioned in the above
paragraph. Matters dealing with, for example internationa l
health law, labour law, maritime transport, meteorology, postal
communicatio ns, telecommunic ations, culture, science and technology and intellectual property 38 - each of these subjects
could not be said to have been "new" in 1971, for they had
existed in various stages of development and sophisticatio n for
many decades previously.

But it is significant that the author s
of the 1971 Survey did not consider these subjects to be worthy
of the status of being "main branches" of internationa l law accordingly, apart from occasional references in relation to

other topics, the Survey ignored the topics listed in the previous sentence. But a strong argument can be put forward for the
view that these topics should to a greater or lesser extent have
received equivalent treatment from the authors of the Survey as

was afforded for subjects ucaling with the environment, outer
space and economic development.
It cannot be denied that the
subjects in both lists were of major importance to the continue d
functioning of world affairs; without co-operation in matters
dealing with weather predictions, for instance, or internationa \

trade agreements, or exchanges of scientific information, the
economic social and scientific progress of the world would be
severely retarded.

In short, internationa l co-operation in
these matters has come to be essential. And for the optimum
efficiency and economy of the operations involved in these
spheres of co-operation it is clear that some form of regulation

is both expedient and necessary. Whether the regulation is
best achieved in each particular case by bilateral agreement,
or by multipartite treaty, or is instead regulated by unwritten

customary rules, is immaterial in this context - what is important is that States have recognised the need for agreement
on an internationa l scale in matters that affect the international community. Hence there have been attempts at achieving
38.

Admittedly, though, some of these areas are considered to b(..
principally under the aegis of organisation s and bodies ou t.side the United Nations network. Perhaps it was for this
reason that the Secretariat did not include these topics in
the Survey.
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consensu s in all the fields mention ed in this paragrap h. Most
of these agreeme nts have been reached in the form of convent ion s
conclude d under the auspices of a special organis ation which
has been created specific ally for the purpose of achievin g uni-

form interna tional rules in a certain field.
Hence the profusion of convent ions emanatin g from such bodies as the Univers a~
Postal Union, the Interna tional Telecom municati on Union, the
Inter-Go vernmen tal Maritim e Consult ative Organis ation, the
Interna tional Labour Organis ation, the World Health Organis ation

the World Meteoro logical Organis ation and the World ' Intellec tual Property Organis ation, to name but a few of an ever-gro wing
list of interna tional organis ations.
What is it, then, that makes the fields of activity covere d
by the aboveme ntioned organis ations separate from a field like
the environm ent, or economi c developm ent? There seem to be no
reasons of princip le why the one group should have been exclude d
from the Survey whereas other specific topics of a similar ilk

were included .

One reason that immedia tely suggests itself is
that the fields of activity e~cluded from the Survey were field 6
properly under the aegis of their respecti ve organis ations,
and therefor e it was deemed not appropr iate for the Interna tion ~
Law Commiss ion even to conside r the possible treatme nt of those
subjects .
rhus, accordin g to this argumen t, matters dealing
with patents and copyrig hts were properly the respons ibility of
WIPO, health for WHO, labour for ILO, and weather for WMO.
However this argumen t is unsatisf actory if one glances at some of
the topics included in the Survey which in 1971 were conside red

to be the chief respons ibility of a certain organis ation or an
ad hoe committ ee. The law of economic developm ent, for example
had traditio nally been consider ~d to be the domain of such diverse bodies as UNCITRAL, UNCTAD and UNIDO on the one hand, and
GATT, IBRD and IMF on the other. Similar ly, air law had been

princip ally the child of ICAO since 1944, though not all aspects
of the topic were within the purview of ICAO. The law of the
seabed was in 1971 being consider ed by the Committ ee on the
Peacefu l Uses of the Sea-bed and the Ocean-F loor beyond the
limits of Nationa l Jurisdic tion: 9 Further , the Legal Subcommittee of the Committ ee on the Peacefu l Uses of Outer Space had
39.

The inclusio n of the topic relating to the law of the Seabed can be defended on the ground that its inclusio n
"comple ted" the broader topic of the law of the sea.
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been dealing with the law of outer space.

40

Thus the fact that

other specialised agencies existed should not be considered to
have been the reason for the inclusion in the Survey of some
topics whereas other topics were excluded.
One might also argue that some topics were excluded because
they were already the subject of international agreement in the
form of a convention duly concluded at an international con41
This explanation is similarly invalid, for if it
ference.
were true then it would follow that all the topics included in
the 1971 Survey were not already covered by existing international conventions . . This, of course, is not true - many of
topics in the 1971 Survey were already the subject of conventions concluded as a result of the preparatory work either of
the Commission itself (for example, the law of Treaties, diplomatic and consular law, and the law of the Sea) or of other
specialised agencies

(for example, ICAO and air law, and

UNCITRAL and economic law).
the Survey.

Yet these topics were included in

Besides, some of the topics not included in the 1971

Survey were under the umbrella of a specialised agency and were
regulated by international conventions but were not the subject
of uniform agreement amongst states.

The example of the topic

of the law of intellectual property will suffice to illustrate
Various conventions have been concluded on this
topic in the past, the two most notable being the World Copythis point.

right Convention of 1952 and the Stockholm Convention of 1967,
in each of which conventions a substantial measure of agreement
was reached.

Yet there is still a considerable degree of dis-

agreement amongst states - for instance, a patent registered in
40.

The inclusion of the topics of air law and outer space law
can be defended on the ground.that they completed what
might be called the "geographical" branches of internation
Subjects like territorial domain of state and the l aw
law.
of the sea were included (as well as the law of international watercourses), and hence it could be argued that
the presence of topics dealing with air and space rounded
off the "geographical" subjects. Moreover, the topic of
air law is inextricably linked with that of the law of the
sea and with territorial domain; similarly there is an obThis
vious connextion between air law and space law.
that the
point
the
"interdependence" of topics illustrates
useful
a
provide
inclusion of one topic in the Survey may
background to the issues raised in another. For example,
the "geographical" subjects provide a relevant source of
material for a consideration of topics such as lawful acts
and environmental law.

41.

This was a reason put forward by Lauterpacht in the 1948
"['ThisJ memorandum does not attempt to cover fielcl
Survey.
already covered by existing international conventions such

State X will not necessa rily be recognis ed in State Y.
Thus,
despite ostensib le interna tional agreeme nt evidence d by conventions, it is evident that the law of intellec tual property is by

no means settled.

In 1971, however , the authors of the Survey,
for reasons that are not readily discern ible, chose to ignore
this topic. 42

In conclus ion, then, it is submitte d that the fact that a
particu lar topic had already been "allotte d" to a speciali sed
agency, or had already been the subject of an interna tional con-

vention was not the determin ing factor in the decision by the
Secreta riat when it selected its topics for inclusio n in the
43
1971 Survey.
Of course, the fact that a subject was already
regulate d by a convent ion, or was conside red to be the domain

of another body, would clearly affect the Commis sion's decision
whether or not that subject was "ripe" for treatme nt.
It must be remembe red that the Commiss ion is primari ly a
legal body - its members sit in their persona l capacity as

42.

as those in the fields of air law or of interna tional
postal commun ications. " para. 25.
It is of interes t to note that Charles S. Rhyne, in a book
entitled Interna tional Law (U.S.A., 1971) devotes a whole
chapter to the subJect of intellec tual property .
It can of course be argued with some force that this topic
is not a "main branch" of interna tional law, and accordingly should not have been included in the 1971 Survey.
But it is not easy to reconcil e the exclusio n of this topic
with the inclusio n of a topic such as environm ental law the latter certainl y had a more promine nt interna tional
role in world affairs in 1971, but that does not necessarily mean that the latter was ipso facto a 11:'Tlain branch"
of internat ional law whereas the former was not so considered.

43.

It is appropr iate at this point to conside r the role of the
Secreta riat in the U.N. Organis ation.
Because it is a
central U.N. organ, it is importa nt that it does not favour
some subsidia ry organs and speciali sed agencies at the expense of others.
This feeling of imparti ality was perhaps
a factor in the prepara tion of the Survey, for if the
documen t had included a topic which had been traditio nally
the preserve of a certain speciali sed agency, that agency
may have expresse d pique and resentm ent.
This may explain
why subjects historic ally the "propert y" of WHO, ILO, WMO,
etc were not included ;
it does not, however , explain why
the topics dealing with air law, outer space law and
economic law were included .

- 45 "persons of recognised competence in internationa l law 11 ~ 4 and
despite the fact that the members are elected as a result of a
political vote in the General Assembly and that States have
ample opportunity to influence the Commission's progeedings by
making submissions on its drafts and, above all, by debating its
reports in the Sixth Committee, it is as independent jurists
that the members of the Commission conduct their sessions.
Other U.N. bodies, however, are not so non-politica l; whereas a
few resemble the Commission to the extent that they are composed
of experts in a particular field sitting as independent persons,
most bodies are comprised of representativ es of States acting
in that capacity. Thus bodies such as ILO, ECOSOC, WHO, GATT
and UNESCO are essentially political bodies.
Because of this
fundamental difference of character between the Commission and
other U.N. bodies, it is quite possible that the authors of the
1971 Survey chose not to include certain topics because they
were clearly not suitable for treatment by the Commission and

were instead more properly the domain of a political body.
The
topic of disarmament and the use of nuclear weapons may be cited
in this context. The Survey made two references to this topic,
one in relation to "the prohibition of the threat or use of
force 1145 and the other in connexion with "the prohibition and

limitation of the use of certain methods and means of warefare~~
yet in each case it is possible to infer a certain reluctance on
the part of the authors of the document in including the topic
at all.

It seems to the writer that the subject of disarmament
was included in the Survey purely because it conveniently
into the general framework of the two broader topics "The law
relating to internationa l peace and security" and "The law relating to armed conflicts" - had the subject been omitted there
would have been a noticeable gap in the Secretariat' s treatment
of the broader topics. For it is very clear that the topic of
disarmament and the use of nuclear weapons is one that the Commission would not even have considered working on, certainly not
in 1971 and probably not in the foreseeable future.
The reason
is simply that the topic is too politically sensitive for an
essentially legal body like the Commission. The authors of the
44.
45.

Article 2(1) of the Statute of the Commission.
1971 Survey, para. 25-28.

46.

ibid.,

paras 428-432,
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"/T.Jhe history of /the
Survey made this point in clear terms:
attempts to prohibi t the threat or use of force.] over the past
twenty- five years suggests that they are more likely to be
success ful, at least in the sense of receivin g the eventua l
broad approva l of governm ents, if they are 4,ade in bodies which
are composed of represe ntatives of states"
It is thus possible that the authors of the Survey chose to ex48 because they conside red that those topics
clude certain topics

In
were clearly appropr iate for treatme nt by a politic al body.
the absence of any evidenc e, however , either of such topics or
of the intentio n of the authors , it is no doubt preferab le to
give the writers of the Survey the benefit of the doubt by concluding that they did not omit topics because of their politic al
sensitiv ity but instead because they did not conside r them to
be "main branche s" of interna tional law.
There seems nothing exceptio nable about the inclusio n in
the Survey of the other topics not mentione d earlier in this
paper. One might argue that in some cases certain topics re-

ceived more emphasi s than would be expected , whereas others received little more than a passing mention , but it should be
49
remembe red that the authors of the Survey made it clear that
the differin g degrees of emphasi s should not be given undue
weight, for the essenti al purpose of the 1971 review was merely
to list with explana tory comment s the main branches of inter-

nationa l law.
However , one might argue that the topic of the law relating
to interna tional waterco urses was not a "main branch" of internationa l law, and therefor e was not deservin g of the status of
being a separate chapter in the Survey. The topic had obvious

connexio ns with several other topics in the Survey
(for example , territor ial domain of States, the law of economi c
developm ent, lawful acts, and environm ental law) and it is possi- (
ble that the subject could have been more effectiv ely treated
as an element of those broader topics, instead of by accordin g
50
.
Per h aps t h e rea 1 reason f or the inl' t spearate treatme nt.
clusion of this topic was that by 1971 it had become progres sively more topical in the eyes of the interna tional communi ty.
47.
48.
49.
50.

ibid., para 119.

and in so doing, the authors would have pre-emp ted the Cornmission 's decision on the desirab ility of selectio n of
topics for treatme nt.
1971 Survey, para. 15.
Most compreh ensive studies of internat ional law, for instance, omit referenc e to the law relating to interna tional
waterco urses.

1

- 47 Ten years previousl y, when the Sixth Committee had been debating the Commissio n's future work, only three states (Argentin~
Iran and the Netherlan ds) had suggested that the Commissio n studj
the topic~ In 1970, however, following reports produced on the
subject by the Secretari at, and following the adoption in 1966
by the Internatio nal Law Associatio n of the Helsinki Rules on
the law of internatio nal drainage basins, the General Assembly
adopted a resolution 2 recommend ing that the Commissio n should

study the law of the non-navig ational uses of internatio nal
watercour ses. In other words the internatio nal community considered in 1970 that during the previous decade the state of

this subject had progresse d sufficien tly to a position where th e
law of internatio nal watercour ses was "ripe" for treatment by

the Commissio n.

For that reason alone it was expedi ent that the
topic should be included in the 1971 Survey. A question remains, though, whether the topic was in fact "generally considered to be a main branch" of internatio nal law.
1.

A/C.6/SR. 713-780, GAOR, 16th Session, 1961, Sixth
Committee .

2.

Resolutio n 2669

(XXV) of December 8 1970.
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I I

INDIVIDUAL TOPIC S IN THE SURVEY
It is propo sed now to consi der sever al of the topic s
include d in the Surve y in order to evalu ate the reaso ns
given in
the Surve y and durin g the discu ssion s in the Comm ission
for and
again st the codif icatio n and progr essiv e devel opme nt
of these
topic s.
Obvio usly it is not pract icabl e in this paper to look
at every topic - rathe r, the topic s selec ted are those
which
attra cted the most suppo rt durin g the Comri1 issio n' s discu
ssion
3
of its long- term progra mme at its twen ty-fif th sessi
on.
No
attem pt to exam ine the subst ance of the topic s is made,
thoug h
where appro priat e refer ence is made to the subst antiv
e law in
order to expla in the reaso ns why or why not a topic
shoul d be
inclu ded in the Comm ission 's progra mme.
The follow ing discussi on of the chose n topic s is much more than a mere
evalu ation

of reaso ns for and again st a topic 's susc eptib ility
of codif ication - inext ricab ly linke d are wider issue s, many of
which are
consi dered to a great er or lesse r exten t elsew here in
this paper
for exam ple, the relat ionsh ip betwe en the Comm ission
and gover nments ; the Comm ission 's abili ty to tackl e techn ical
subje cts,
or polit icall y sensi tive ones, or matte rs alrea dy being
treat ed
by other bodie s; the disti nctio n betwe en codif
icatio n and progress ive devel opme nt; and the Comm ission 's metho ds of
work, particul arly in relat ion to the quest ion wheth er or not
a topic
shoul d alway s be studi ed as a prepa ratio n for a draft
inter national conve ntion . No signi fican ce shoul d be attac hed
to the
order in which the follow ing nine topic s are exam ined.
1.
Reco gnitio n of State s and Gove rnmen ts:
Reco gnitio n is dealt with in the 1971 Surve y in only
twelv e
parag raphs (para s. 55 to 66) - refer ence is made to
effor ts to
regul ate the subje ct on an inter natio nal scale since
1933, and
the basic doctr inal viewp oints on the topic are surrun
arised . It
is unden iable that the topic of recog nitio n of State
s and
gover nmen ts is one that is fraug ht with polit ical diffi
culti es State pract ice, and doctr ine, on the subje ct is so varie
d from
State to State and from regio n to regio n that it would
be diffi cult, if not impo ssible , to deduc e a corrunon denom inato
r at the
inter natio nal leve 1. In the words of Laute rpach t, "./l'he
view
3.

post,

P·BO.

-

49 -

is widely held.} that question s of recogni tion pertain to the
province of politics rather than of law. 114 Yet the view is als o
widely held that recogni tion - "one of the central and most frequently recurrin g aspects of interna tional law and relation s" 5 is a subject of undoubt ed importan ce.
For this reason the Commission decided in 1949 that the subject should be placed on iti
long-ter m programm e as a topic suscept ible of future codific ation

but the Commiss ion has yet to undertak e a study of the topic.
On several occasio ns, though, question s of recogni tion have
arisen inciden tally in relation to other subject s, but on each
occasion without success.
Thus at the Commis sion's first

Session , during its work on the draft Declara tion on Rights and
Duties of States, it declined to insert an article which providetA

that "Each State has the Right to have its existenc e recognis ed
by other States" on the grounds that "the whole matter of recog nition was too delicate and too fraught with politica l implications to be ~ealt with in a brief paragrap h in this draft
Declara tion."

Another example cited in the 1971 Survey of the Commiss ion '~
inciden tal treatme nt of recogni tion occurred in 1967 when the
Commiss ion included Article 7 paragrap h 2 in its draft articles
on special mission s - that paragrap h was:
"A State may send a
special mission to a State, or receive one from a State, which
it does not recognis e" 7 What is signific ant is that the
followin g year the Sixth Committ ee decided to delete the paras
graph - not only did this represen t a departur e from the Com-

mittee's usual practice of not altering the Commis sion's
complete d drafts 9 (though in this case the draft was not

to a diploma tic conferen ce - instead it was adopted by the
Assembly in 1969 as the Convent ion on Special Mission s) but,

-

more importa ntly, it demonst rated quite clearly that recogni tion
is a subject upon which interna tional agreeme nt is very difficult to achieve.
4.
5.
6.

7.

1948 Survey, para. 42.
ibid
Yearboo k, 1949, p. 289, para. 50.
Yearboo k, 1967, Vol II, p. 350.

8.

GAOR, Twenty- third session , Sixth Committ ee, 1048th
meeting , para. 43.

9.

Briggs, The Interna tional Law Commiss ion, p. 360.

-
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The authors of the 1971 Survey separated the subject of
recognitio n into two distinct parts (para. 66): on the one
hand there is the act of recognitio n, and on the other hand
there are the legal consequen ces of recognitio n.
The first is

generally considere d to be a matter of discretion for each State
(the "freedom of choice" doctrine) , which in turn implies that
there are really no legal rules susceptib le of codificat ion, and
even if it is not considere d to be a matter of discretion agree·
ment on any one practice would be difficult to attain. With re s pect to the second, though, the authors of the Survey were more
optimisti c that specific aspects of the subject might be suitable for codificati on - e.g., modes of recognitio n, and the
retroactiv e effect of recognitio n.
During the Commissio n's

discussion of its long-term programme in 1971 and 1973, two
10
members
favoured the codificati on of the second part of the
subject, though Kearney argued 11 that if the first part was not
susceptib le of codificati on there would not be any advantage in
atte mpting to define the legal consequen ces of recognitio n or
non-recog nition.
But apart from two members 12 who considere d
that the subject would soon be "ripe" for codificat ion, the
gene~al feeling in the Commissio n was that the topic of recognition, notwithsta nding its important place in the field of
internatio nal law 1 was not codifiabl e because of its related

political difficult ies.

Should the subject be codified because of its importanc e,
or should its codificati on be deferred because of its political
implicatio ns? The latter course seemed to be the wi ser de-

cision, because if the Commissio n were to attempt to codify the
topic it is unlikely that the Commissio n's draft (assuming it
could agree on a workable draft) would receive the approval of

the General Assembly or of a diplomati c conferenc e - the experience of the paragraph in the draft on special missions is a
strong indication of this.
But all of the above discussion is

tied to the assumption that if the Commissio n were to attempt
codificati on of recognitio n it would try to prepare a draft
convention - but because of the formidable political obstacles
10. Yearbook, 1971, Vol I, p. 373, para. 14, (Bedjaoui ); ibid.
p. 379, para. 14 (Eustathia des).
11.
1971, Vol II, p. 209, para. 9.
ibid. '
12. ibi d . '
1973, Vol I, p. 160, para. 19 (Hambro); ibid.,
p-:-T70, para. 24 (Calley Calle).

- 51 conne cted with the adopt ion of a conve ntion it may be
possi ble
that the Comm ission could produ ce a code or a form ulatio
n of
legal rules perta ining to recog nitio n not to be adopt
ed by way
of conve ntion but inste ad merel y to recom mend to the
world communit y what the Comi nissio n's views on the most expe ditio
us rules
relat ing to recog nitio n are.
In this respe ct, after a perio d of
time it is possi ble (thou gh unlik ely in such a polit
icall y sensi tive area) that the Comm ission 's work could influ ence
the actio ns
of some gover nmen ts and even tually contr ibute to the
forma tion
of custo mary rules in the area of recog nitio n. Kearn
ey would
appea r to suppo rt this view when he wrote , "The absen
ce
venti onal requi reme nts in this area would tend to perm of conit mitigatio n of the conse quenc es, whate ver they may be, of
nonrecog nitio n and thus contr ibute to redu ion of inter
natio nal
tensi ons, rathe r than exace rbate them" .
Rosen ne has cons isten tly argue d 14 that the prepa ratio
n of a draft
conve ntion shoul d not nece ssari ly be the Comm ission 's
main aim
when it under takes it codif icatio n work, an argum ent
which is
suppo rted by its Statu te: a draft conve ntion is not
presc ribed
as the funct ion of the Comm ission 's work on codif icatio
n (unlik e
progr essiv e devel opme nt) under Artic le 15, and the delib
erate
flexi bilit y of its metho ds of work has meant that the
Comm ission
is able to tailo r its work to suit the requi reme nts
of the internatio nal comm unity. A draft conve ntion may thus not
alway s be
appro priat e. Ago, in contr ast, belie ves that "in the
world of
today , lsitt en rules have to be state d in the form of
conve ntions ,"

13

But in any case it is unlik ely that the time is yet
"ripe "
for the under takin g of the codif icatio n of the subje
ct of recog nitio n of State s and gover nmen ts. The polit ical obsta
cles seem
overw helmi ng, and since the subje ct is a large one (the
codif icatio n of which would take many years ) it would proba
bly be
impro viden t for the Comm ission to embar k on treatm ent
of the subject (or even of spec ific aspec ts of it) witho ut the
encou ragement of the Gene ral Assem bly.
By way of posts cript it is worth notin g that the plann
ing
group of the Enlar ged Burea u of the Comm ission consi dered
at
the Comm ission 's twen ty-ni nth sessi on the viab ility of
the treatment of sever al of the topic s on the 1949 list, inclu
ding
recog nitio n, which have yet to be codif ied. By selec
ting
13.
14.
15.

Yearb ook, 1972, Vol II, p. 209, para. 9.
see, for exam ple, ibid ., 1971, Vol I, p. 362, paras
.17-1 8
ibid. , p. 376, para. 47.
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jurisd iction al immun ities as being suitab le "for active considera tion in the near future " the plann ing group impli citly
indica ted that recog nition is not yet thoug ht to be susce ptible
o f co d 1. f.ica t.ion. 16
2.
Econo mic Develo pment :
The Survey devote s chapt er III to the topic "The Law Relating to Econo mic Develo pment ", in paras . 150-16 7. The topic
as such was not includ ed in the 1948 Surve y, but becau se it
has
obviou s conne ctions with other branch es of intern ation al law
(for
examp le, the law of treati es and the most- favou red-na tion claus
e
and rights and duties of State s, and the law relati ng to indivi
duals) the subje ct has occas ionall y arisen in the course of

Comrn ission' s work. Perhap s the two main featur es of the subjec
t,
are, first, that the law relati ng to econom ic develo pment is
an

emerg ing and develo ping body of law, and, secon dly, that there
is a remar kable numbe r of organ isatio ns and other bodie s alread
y
regula ting to some degree the rules applic able to most aspec
ts
of the subje ct. With respe ct to the first-m ention ed, sever al
17
membe rs
of the Comrn ission expre ssed doubts on the wisdom of
trying to "freez e" develo ping law - again st this argum ent, thou~
is the view (impl icitly shared by the autho rs of the Survey )
th at
the law is suffic iently develo ped for regula tion on an internation al scale to be exped ient. Moreo ver, sever al United Nation

organ isatio ns have been regula ting aspec ts of the subje ct for
many years , with appar ent succes s~ thus, gener ally speak ing,
it
is errone ous to say that the law of econom ic develo pment , or
at
least a large part of it, is not yet susce ptible of codif icatio
n
and progr essive develo pment . 18

From the Comm ission' s point of view, the outsta nding charac teris tic of the regula tion of the law of econom ic develo pment
is that that regula tion has been and is being carrie d out by
other speci alised organ isatio ns and ad hoe comm ittees. Thus,
during the Comm ission' s forma l discus sion of its long-t erm
programrn e it was oblige d to ask itself the questi on wheth er it
could profit ably study any aspec ts of the subje ct, mindf ul of
the facts that it did not posse ss a speci alised knowl edge of
the

techn ical side of econom ic law and that the subje ct was for
the
most part being regula ted by other bodie s. Though there was
no
16.

A/CN ,4/L.2 62/Ad d.l, para. 15 (Draft Repor t, Chapt er V,
Sectio n E).

17.

for examp le, Yearb ook, 1973, Vol I, p.160 , para.1 7 (H~br o)
Indeed , the autho rs of the Survey specu lated that there ma}

18,

- 53 consen sus on the point , the major ity opinio n was that the Commissio n should not attem pt to study any part of the subje ct.
In relati on to the techn ical side of the subje ct, many members were of the opinio n that the Comm ission was not suffic
ient~

quali fied to under take a study of the law relati ng to econom
ic
develo pment .
Thus Ago said, "./J;Jt would be unwise to take up the.
study , howev er intere sting it might be, of questi ons such as
the
law relati ng to econom ic develo pment ... , which requir e highly
speci alised knowl edge and for which other bodie s might be bette~
quali fied.
The Comm ission would do bette r to conce ntra
on
tasks whose scope was bette r adapte d to its abilit ies."
Ustor , on the other hand, while admit ting that a topic like
econom ic develo pment was linked with highly techn ical quest
ions,
was of the opinio n that the Comm ission' s succe ss in overco ming
the techn ical proble ms assoc iated with its study of the law
of
the sea was a suffic ient rebut tal to Age's viewp oint. 20 Ustor
,
howev er, did not refer to the fact that other bodie s had what
could be called a jurisd iction al monop oly of the regul ation
of
the law relati ng to econom ic develo pment . It is proba ble that
the Comm ission does have the intell ectua l and pract ical abilit
y
to codify and develo p such a subje ct - its work on the law
of

19

the sea is a suffic ient refere nce - espec ially in view of the
fact that by Artic le 16(e) of its Statu te it is encou raged
to
consu lt exper ts where appro priate ; but it is perhap s legiti mate
to questi on wheth er a draft produ ced by the Comm ission would

have as much intern ation al presti ge as one compo sed by exper
ts
in the econom ic field, for it is a widely held view that the
Comm ission should restr ict itseJ.f to "legal " subje cts. On
the
other hand there is the view that the Comm ission, compo sed of
indepe ndent Membe rs, and cogni sant of politi cal realit ies, could

effec t as good a draft as any other body.
But the princ ipal objec tion to the Comm ission' s study of
the law relati ng to econom ic develo pment is that other bodie
s
are alread y heavi ly involv ed in the field of its regul ation.
Many membe rs of the Comm ission were of the opinio n that it would
be point less to duplic ate work done by other bodie s.
In the

19.
20.

be emerg ing a body of custom ary, gener al law in relati on to
the sub-to pic of econom ic assist ance given by develo ped
States to the underd evelop ed ones: para. 166.
Yearb ook, 1973, Vol I, p. 166, para. 47.
ibid.,

p. 163, para. 5.
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- 54 words of Kearn ey, "Ther e does not appea r to be any demo
need for the Comm ission to enter a field that has been nstrab le
pre-e mpteo,
by other organ isatio ns, parti cular ly when, in the field
which
is tradi t~~n ally its own, there remai n so many unsa
tisfie
d
dema nds."
There is a great deal of cogen cy in this view - not
only is it a
waste of resou rces to study a topic alrea dy studi ed
by anoth er
organ isatio n, but it migh t also be diplo matic ally inexp
edien t t o
do so to the exten t that those "usur ped" bodie s migh
t expre ss
resen tmen t that their juris dicti on has been under rnined 22
.
The
Secr etari at expre ssed no opini on on this matte r in the
1971
Surve y, thoug h it is possi ble to disce rn by readi ng
betwe en the
lines , a muted plea that the Comm ission shoul d not attem
pt to
encro ach into the area of econo mic devel opme nt.

Seve ral memb ers of the Comm ission urged the Comm ission
to
inclu de the topic in its long- term progra mme - they
stres sed
the impo rtanc e of the subje ct, espec ially with regar
d to the
quest ion of econo mic assis tance to the devel oping State
s. Not
· . 1 y, these memb ers 2 3 were gener a 11 y f
surpr ising
rom t h e d eve 1 oping
.
coun tries them selve s.
But the fact remai ned that in 1973 most
aspec ts of econo mic devel opme nt capab le of regul ation
were cover ed by other bodie s - the Gene ral Assem bly, for insta
nce, had
adopt ed sever al resol ution s on the subje ct, and bodie
s such as
the Comm ittee on Natu ral Resou rces, ECOSOC, GATT, UNDP,
UNCTAD
and UNCITRAL were activ ely engag ed in prom oting inter
natio nal
co-op eratio n of econo mic matte rs. Nawa z, writi ng in
the India n
Journ al of Inter natio nal Law, sugge sted that "the Comm
ission
might consi der inclu ding in its futur e work- progra mme
the legal
regul ation of hydro carbo ns - a subje ct of incre asing
legal si2
nific ance to the welfa re of peopl es in devel oping coun
tries, " 4
but it would seem incon gruou s were the Comm ission , and
not a
speci alise d body, to study that quest ion, espec ially
since
polit ical quest ions would be in issue in so far as the
majo rity
of the world 's suppl y of hydro carbo ns is conce ntrate
d in a mere
handf ul of State s.

21.
22.
23.
24.

ibid. ,

1972, Val II, pp. 210-2 11, para. 22.
For the other side of the coin, ante, p. 17, footn ote
39.
Bedja oui (1971 ); and Sette Cama ra, Tabib i and Call ey
Calle
(1973 ).
M.K. Nawaz , (1972 ) 12 IJIL 71, 75.
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3.

The Law Relatin g to the Environ ment:
There are many simila rities betwee n this and the preced ing
topic - both are develo ping subjec ts, and thus more in the category of progre ssive develop ment than of codifi cation ; neithe r

receive d separa te treatm ent in the 1948 Survey ;
each is to some
extent being regula ted on an intern ationa l scale by specia lised
organi sations ; the study of each would involv e techni cal questions; each (espec ially environ mental law) is related to other

branch es of intern ationa l law; and the regula tion of each topic
would involve certain politic al consid eration s .
Thus much of
what was said in relatio n to the law of econom ic develop ment is
of equal relevan ce in relatio n to this topic.

The Survey covere d this topic within the space of only five
paragra phs ( paras.3 35-339 ) - the author s placed their emphas is
on the fact that the law relatin g to the environ ment is essen-

tially "new" law, since the intern ationa l awaren ess of the need
to take preven tive measur es to preserv e the environ ment had become promin ent only during the previo us decade , techno logica l

develop ments having played a large part in the increas ed conscious ness.
The author s also pointed out that, becaus e the law

was develo ping consta ntly, "The full remifi cation s of the issue s
raised cannot easily be defined " (para. 336) .
In fact i t is
possib le to infer a not very subtly expres sed indica tion that

the Secret ariat would not be in favour of the Commi ssion's treatment of environ mental law, at least not for a long time: "Havin 9
regard , howeve r, to the importa nce of the subjec t and the sizeable growth in the body of releva nt law which may be expect ed
to occur during the years which the Commi ssion's future programme may cover, i t has been though t that the Commi ssion's
attenti on should at least be called to this area 11 •
(para. 337,
emphas is added) .
One reason for this reticen ce may have been that the United
Nation s Confer ence on · the Human Environ ment was due to conven e
at Stockho lm the follow ing year - perhap s the Secret ariat did
not want to divert any of the attenti on on the law of the en-

vironm ent away from the politic al arena before the Confer ence
begun.

Not only is the law relatin g to the environ ment essent ially
new law, but it is also very wide in scope.
It is direct ly related to many other aspects of intern ationa l law, notabl y the
"geogr aphica l" topics (laws of the sea, air, outer space, and

intern ationa l waterc ourses)

and the topics dealing with State
respon sibilit y for both wrongf ul and lawful acts.
Thus, in
practi cal terms, it would be a very diffic ult subjec t to study
in its entire ty withou t duplic ating any of the work the
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the futu re.
For thi ,
reas on no mem ber of the Com miss ion recom mend
ed the trea tmen t of
the whol e topi c - thos e mem bers who did favo
ur any invo lvem ent
by the Com miss ion in the regu latio n of envi
ronm enta l law sugg esi
ed that only a few aspe cts of the subj ect
woul d be suit able .
Cast aned a, for inst ance , was of the opin ion
the envi ronm ent coul d lend itse lf to usef ul that "the ques tion
acti on by the Commiss ion, /"wh ich] migh t well ende avou r to
iden tify five
six
lega l prin cipl es on the prot ecti on of the
envi ronm ent."
Sim ilarl y, Mar tinez More no beli eved "tha t
the law rela ting to
the envi ronm ent was a suit able topi c for incl
usio n in the Commiss ion' s prog ramm e and that the Gen eral Asse
mbly woul d welc ome
a sugg estio n to that effe ct.
The prac tica l and poli tica l aspe c~s
of the topi c just ifie d its cons ider atio n by
the Com miss ion.
It
was true that the topi c pres ente d many tech
nica l prob lems , but
they coul d be rend ered more man agea ble by
deal
or two gspe cts of that very com plica ted bran ing with only one
ch of law to begi n
with ." 2

2s

The gene ral feel ing in the Corrr rniss ion at its
twe nty- fifth sess i on
was that , notw ithst andi ng the incr easi ng
impo rtanc e of the subject , the law rela ting to the envi ronm ent
shou ld not be plac ed
on the long -term agen da.
Some beli eved that the law was deve loping so rapi dly that it woul d be dang erou s
to try to "fre eze" it.
Sett e Cam ara, for inst ance , cons ider ed that
"it coul d not be
that ther e are alre ady inte rnat iona l rule s
.that are ripe for
cod ifica tion . 1127 Othe rs beli eved that it woul
d be inap prop riate
for the Corrr rniss ion to stud y a topi c that had
alre ady been referr ed to a spec ialis ed body . 28
The only posi tive prop osal to emer ge from
the Com miss ion's
disc ussi on of the cod ifia bili ty of envi ronm
enta l law came from
25. Year book , 1973 , Vol I, p. 165, para .
30.
26.
ibid ., p. 174, para . 29.

27.
28.

ibid .,

p. 178, para . 5.
The Gov ernin g Cou ncil of the Unit ed Nati ons
Envi ronm ent
Progr arrrrn e had rece ntly been esta blis hed.
Inte rest ingl y,
in the repo rt of the Cou ncil 's firs t sess ion
it had includ ed the follo wing pass age: "So far as the
topi
c of the
inte rnat iona l law rega rdin g the envi ronm ent
was conc erne d,
the sugg estio n was made that the Gen eral Asse
mbly shou ld b e
invi ted to cons ider the cod ifica tion and prog
ress ive deve lopme nt of envi ronm enta l law and poss ibly to
refe r the topi c
to the Inte rnat iona l Law Com miss ion." : GAOR
, 28th Sess ion,
Supp leme nt No. 25 (A/9 025) , para . 60.
Noth ing seem s to have come of that prop osal
in so far as
the Com miss ion is conc erne d.
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on adop ted by
the Stock holm Conf erenc e shou ld be tran slate d
into lega l rule s
deter mini ng the righ ts and dutie s of Stat es. 29
But in view of
the Com missi on's earl ier lack of succ ess in attem
pting to reform ulate the rules in the Nurn berg judgm ent
it is perh aps not
surp risin g that no othe r memb er echo ed Call ey
Call e's sugg estion.

In any case , it may have been cons idere d out
of plac e had
the Comm ission chos en to add the topic to its
long term programm e - notw ithst andi ng the exis tenc e of a few
lega l prin ciple s
in the juris prud entia l and trea ty field s, 30 any
treat men t by
the Comm ission woul d nece ssari ly be to a grea
t exte nt lawm aking .
Thus it is most unlik ely that the Comm ission
woul d have chos en
to study the topic with out the prio r enco urage
ment of the
Gene ral Asse mbly .
4.
Succ essio n of Gove rnme nts:
The 1948 Surv ey deal t with the topic s of succ
essio n of
State s and succ essio n of Gove rnme nts sepa ratel
y.
Laut erpa cht
stres sed the impo rtanc e of the codi ficat ion of
the form er,31but
with resp ect to the latte r topic he was not so
conf iden t of
succ essfu l treat men t by the Comm ission :
"It is clea r that any
attem pt to form ulate the prin ciple s - and thei
r qual ifica tion s in ques tion woul d raise prob lems of grea t lega
l and poli tica l
comp lexit y.
Howe ver, this need not nece ssari ly cons titut e
a
deci sive argum 2t agai nst inclu ding it with in
the schem e of
3
codi ficat ion."
Both topic s were inclu ded in the 1949 progr amme
of futur e work
unde r the head ing of Succ essio n of State s and
Gove rnme nts,
thoug h activ e study on the topic did not begin
unti l 1963 , when
the Comm ission appo inted a Spec ial Rapp orteu r
for the topic .
In
that year the Comm ission decid ed that prio rity
shou ld be given
to the study of the ques tiono f succ essio n of Stat
es, with the
ques tion of gove rnme ntal succ essio n to be cons
idere d only to the
exte nt that it over lappe d with the othe r topic
. This is in fact
what has happ ened , with the work on State succ
essio n subs tantiall y comp leted at the time of writ ing.
The subj ect of
29.
30.
31.
32.

Year book ,

1973 , Val I, p. 169, para . 22.
1971 Surve y:, para . 338.
1948 Surv ey, para . 46.
ibid. ,

para . 4 7.
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Succes sion of States and Govern ments has since 1963 remain ed on
the Commi ssion's curren t program me, though the Commi ssion has
never attemp ted to study the topic of succes sion of govern ments
in isolati on.
Chapte r V of the 1971 Survey was devote d almost entire ly t o
a precis of the Commi ssion's work on State succes sion.
But in
the last two paragra phs of the Chapte r the questio n of codify ing
succes sion of govern ments was raised ;
the author s expres sly
refused to pass commen t on the codifi ability of this topic. In-

..

stead they recomm ended that a decisio n should not be made until
the final draft article s on the subjec ts of succes sion in
of treatie s and succes sion in respec t of matter s other than
treatie s had been comple ted, which would then provid e a basis

for decidin g whethe r or not a separa te study of govern mental
succes sion was desira ble (para. 218).

As the author s of the Survey pointe d out in para. 197, the
proces s of decolo nisatio n during the previou s twenty years, and
the conseq uent rise in the number of new States , had contrib ute ~
much to the increas ed politic al awaren ess of the need
the rules pertain ing to succes sion.
But by 1971 this proces s
had slowed down marked ly - the charac ter of the intern ationa l
politic al order was becomi ng more stable , which perhap s might b e
a reason for the Survey 's reticen ce in recomm ending a separa te

study of the topic of succes sion of govern ments.
It is worth
noting that the Genera l Assemb ly has never recomm ended that the
Commis sion study the topic of govern mental succes sion; it may
thus be inferre d that the codific ation of the topic has never

been viewed as politic ally pressin g.
Nevert heless during the Commi ssion's discus sion of its
future program me at its twenty -fifth session four member s recom-

mended that the topic should be consid ered in the near future .
Signif icantly , not one of the four was from one of the "new"
States - again, this might indica te that the Third World was
genera lly not interes ted in the codific ation of the topic of
govern mental succes sion. The main reason advanc ed in favour of
its treatm ent was that it represe nted a natura l contin uation of
the study of State succes sion.
Thus Vallat stated that his fir s~

prefere nce of the topics that the Commis sion should tackle was
"succe ssion of govern ments, which would be a natura l develo pment of the Commi ssion's work on succes sion of States .
In
practic e, problem s concer ning succes sion of governm ents occu
much more often than those concer ning succes sion of States ." 33
33.

Yearbo ok, 1973, Vol I, p. 168, para. 9.

- 59 But is the fact that one topic is a "natu ral devel opme
nt" of
anoth er a suffi cient reaso n for codif ying it? Since
all but
four memb ers of the Comm ission made no menti on of the
topic it
can be infer red that the majo rity of the Comm ission
belie ved
that it was not a good reaso n.
But there are other reaso ns
which milit ate again st the study of the topic in the
near futur t .
First , the lack of inter est shown by the Gene ral Assem
bly in
respe ct of the treatm ent of succe ssion of gover nmen
ts may have
acted as a disco urage ment again st the topic 's being
remov ed

from the long- term progra mme to the curre nt progra mme.
Relat ed
to this is the fact that the Sixth Comm ittee favou red
other topics (e.g. inter natio nal water cours es) durin g the 19711973
perio d - and the Comm ission , mind ful of the need to
remai n
attun ed to the calls of the Gene ral Assem bly, would
not have
wante d to begin work on a subje ct which attra cted littl
e suppo rt
from the majo rity of State s.
Secon dly, other polit ical consider ation s would be mate rial.
The poss ibili ties of agree ment
at an inter natio nal confe rence on a draft conve ntion
on the law
relat ing to gover nmen tal succe ssion were by no means
clear in
1973 - the subje ct is one that is polit icall y sens itive
, espec ially for those State s whose gover nmen ts seize d power
by way of
coups or revol ution s, and those gover nmen ts would gene
rally have
diffe rent views from those gover nmen ts elect ed by demo
cratic
means .
Thus if the Comm ission were to take up a study of the

succe ssion of gover nmen ts it may well be that the prepa
ratio n o f
a draft conve ntion to be concl uded at a diplo matic confe
rence
would not be the most appro priat e metho d of treatm ent. 34
Anoth e r
proce dure - such as a code of princ iples - would proba
bly not
have much appea l to the Sixth Comm ittee. More over,
it would
proba bly be diffi cult for the Comm ission itsel f to achie
ve agre ement on some of the more sensi tive areas of the topic
.
Thus it will proba bly not be for a long time that the
Commissi on final ly begin s a separ ate study of the law relat
ing
.
t o succe ssion
o f gover nmen ts. 35
34.

ibid. , 1972, Vol II, p. 207, para. 13.

35.

Sign ifica ntly, the plann ing group of the Enlar ged Burea
u
es~ab lishe d in 1975 has so far shown no inter est in
the
codif icatio n of the succe ssion of gover nmen ts.
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42

Kearney' s was the lone view: "The substantial obstacles to
fthe conclusion of a general extradition treaty/ which led the
Commission not to include this subject on its agenda in 1949
The Commission should not devote scarce
have not disappeared.
time and 43 esources to the subject until more favourable prospec t s
appear."
As Kearney noted, the principle obstacle to any multilateral
treaty or convention on the subject of extradition is that
political considerations would make agreement very elusive. Admittedly there is considerable agreement within some regions,
but it is unlikely that agreement on an international scale
Is there merit, th£n,
could be reached in the foreseeable future.
in Eustathiades' suggestion? Again it is difficult to be optimistic of the feasibility of a text such as he suggested, because most States already have clearly defined stances on extradition, and it is doubtful whether those States would be
influenced greatly by an exhortatory text produced by a group o f
jurists, even if that text was approved by the General Assembly .
In time, though, it is possible that such a text could lead to
the formation of a customary rule of international law, and to
this extent EGstathiades' suggestion might prove productive.
Despite the fact that the increased use of aerial transpor t
and the increased "internationalisati on" of many crimes have led.
to the more widely held view that a more comprehensive basis
for extradition agreement is desirable, it is significant that
the General Assembly has never recommended that the Commission
This in itself is a sufficient reason
should study the topic.
for not placing extradition on the long-term programme. Moreover, the Assembly has also chosen not to refer to the Commissi Of\
the topics of international criminal jurisdiction and the draft
code of offences (both of which topics, especially the former,
have a close connection with extradition), even though a defini44

tion of aggression has since been approved by the Assembly.
It seems, then, that, for the time being at least, the Gene~al
Assembly does not wish the Commission to study the topic of extradition.
43.

ibid., 1971, Vol I, p. 379, para. 11.
ibid., 1972, Vol II, p. 213, para. 46.

44.

see 1971 Survey, paras 441, 450.

42.
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Nawaz, for reasons already expressed in the preceding pages
considered that the time had come for including the topic in the
Commission's long-term prograrrune because it was "imperative to
45
expedite the movement for a common law of extradition".

6.

Unilateral Acts:
The writers of the 1971 Survey acknowledged that the codi-

fication and development of the topic of unilateral acts would
involve many problems, mainly of a methodological nature.

The

first problem would be to determine the scope of the topic.

Ob-

viously it would be pointless ~o attempt to study all unilatera l
acts - for instance, on the assumption that a bilateral treaty
consists of the two unilateral acts of offer and acceptance,
there would be little use in codifying parts of the topic that
had already been studied elsewhere.

Thus only some unilateral

acts would be, from the Commission's point of view, susceptible
And would it be better to deal only with the uni-

of treatment.

lateral acts of States, or with the acts of other subjects of
international law as well, such as those of international
organisations? The authors of the Survey recommended the
46
though it may be that the influence of the
former course,
Soviet supervisor of the writing of the Survey was showing
through on this point.

Moreover, the Commission would have to

decide what form its final product would take - a draft convention or not?

In para. 283 the Secretariat suggested that the

adoption of a convention might not necessarily be the most suitable aim of the Commission's treatment of the topic of unilater al
acts - instead it recommended "a series of definitions of the
main forms of unilateral acts and their respective legal effects
under international law, together with a succinct commentary,
£whichJ might prove to be of considerable practical value to
States in their dealings with one another . . . . The work of the
Commission in this field might thus provide, or came to provide, a measure of authoritative clarification in this branch oF
the law, irrespective of the formal status of the text."
As will be seen, this proposal received a substantial degree of
support from those members of the Commission who favoured the
inclusion of the topic in the long-term programme.
Another, more fundamental, problem noted in the Survey (in
para. 281) would be to determine the relationship of unilateral
12 IJIL 71, 80.

45.

(1972)

46.

para. 282.

- 63 acts to the accepted sources of international law.

In other

words, if the Commission opted to study the topic it would have
to ask itself such questions as the extent to which customary
rules of international law can be based on a series of unilater al
acts.
Since the sources of international law have never been
satisfactorily codified (except, possibly, in Article 38(1) of
the Statute of the International Court) it might well be provident to precede the treatment of the topic of unilateral acts
with the treatment of sources. Kearney doubted whether it woul ~
be feasible for the Commission to consider the latter topic, an d
accordingly recommended that any study of unilateral acts shoul!
concentrate not on the acts themselves but on the legal conse. .
f rom t h ose acts. 47
quences arising
Another discouragement to an early study of the topic of
unilateral acts was voiced by Quentin-Baxter: "It should be
approached with caution, ... since it impinged on many other
fields of law in which there had been dynaw~c developments in
recent times, such as the law of the sea."
No doubt this was a reference to the recent practice by some
States of extending their territorial seas unilaterally.
Furthermore, the subject of unilateral acts is closely linked
with other topics of international law, such as the law of
treaties, and recognition, and it would thus be imperative for
the Commission to establish at the outset exactly what direction
the study of the topic of unilateral acts should take.
But all of the above problems are of a substantially
methodological character - these did not deter several members
of the Commission from recommending that the topic be placed on
the long-term agenda since there was an abundant source of
State practice and doctrine on the subject.

Most members who

mentioned the topic at the twenty-third and twenty-fifth session
stressed its importance and emphasised that a treatment of the
49
topic would be "of great practical value"
Others viewed unilateral acts as "a logical sequel to multilateral acts, or
treaties . 50
•

II

Not one member disagreed with the proposal that a series of
definitions might be a better aim than a convention. The reason
47.
48.

Yearbook, 1972, Vol II, p. 212, par~~ 30-32.
ibid., 1973, Vol I, p. 168, para. 12.

49.

e.g. ibid., 1971, Vol I, p. 363, para. 30
i b i d . ~ . 365, para. 44 (Castren).

50,

ibid.,

(Tamrnes);

1973, Vol I, p. 166, para. 48 (Ago).
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for this would proba bly be polit ical - the even tual
inter natio nQI
accep tance of a draft conve ntion would be by no means
assur ed
becau se of the large eleme nt of self- inter est in every
unila ter~
act by a State . Thus a State would be unlik ely to accep
t a
claus e in a conve ntion which provi ded that, say, the
unila teral
exten sion of the terri toria l sea has no effec t, if
that State
had alrea dy exerc ised its powe rs to that effec t. Unil
atera l
acts are by their very natur e polit ical acts in the
sense that
their exerc ise often varie s from State to State - conse
quent ly
agree ment would be diffi cult to achie ve, espec ially
in a world
order that was under going a rapid chang e of chara cter
as a result of the deco lonis ation proce ss.
The new State s, anxio us to
shake off the legac y of their colon ising powe rs, would
not be
well dispo sed to a draft conve ntion that , say, attem pted
to
legal conse quenc es to unila teral acts that those State
s did not
consi der had legal effec ts at all.
The Secr etari at was thus
subtl y allud ing to polit ical facto rs when it recom mende
d that
the most appro priat e metho d of treatm ent might be a
serie s of
defin ition s.
Becau se of the "dep olitic ised" natur e of a serie s of
definit ions, two mernb ers 1 recom mende d that some organ isatio
n
other than the Comm ission might under take the study
of the topi ~
of unila teral acts. Kearn ey menti oned the Inter natio
nal Law
Asso ciatio n and the Insti tut de droit Inter natio nal.
The signi fican t point to note in this conte xt is that those two
bodie s
are acade mic in natur e, unlik e the Comm ission which
is insid e
the umbr ella of the polit ical Unite d Natio ns Orga nisat
ion.
In
other words , Kearn ey and Valla t were both imply ing that
the
Comm ission shoul d not under take the study of topic s which
would
not progr ess ultim ately to a polit ical entit y (such
as the
Gene ral Assem bly or a diplo matic confe rence ). Put in
posit ive
terms , both memb ers seeme d to imply that the Comm ission
shoul d
study only those topic s which could be formu Jated into
a conventi on; it shoul d not indul ge merel y in acade mic exerc
ises.
Sign ifica ntly the Gene ral Asser mly has not expre ssed
interes t in the possi ble study of unila teral acts by the
Comm ission. Durin g the 1973 Sixth Comm ittee debat e on the Comm
ission 's
1.

ibid. ,
1972, Vol II, p. 212, para. 33 (Kear ney); ibid. ,
1973, Vol I, p. 168, para. 8 (Vall at).
--

- 65 report , only a very few delega tions 2 recomm ended that a study
of the topic should be underta ken.
It would probab ly be too
indelic ate on the part of the Commis sion to underta ke the treatment of unilat eral acts withou t the active encoura gement of the
Genera l Assemb ly - the subjec t is too politic ally comple x (and

more in the nature of progre ssive develop ment than of codifi cation) for work to begin withou t a substa ntial measur e of prior
politic al suppor t.
7.
Treatm ent of Aliens :
The 1971 Survey did not include a topic specif ically entitled "the treatm ent of aliens" -· instead the topic was covere d.
briefly under the headin gs of State respon sibilit y and human
rights .

This was in marked contra st to the 1948 Survey , which
had devote d a separa te headin g to the treatm ent of aliens under

the genera l headin g of the Individ ual in Intern ationa l Law. At
first glance one might think that the topic of treatm ent of
aliens had dimini shed in import ance.
But this is clearly not
the case;
in fact, if anythin g the topic has grown in stature
since 1948. The reason , of course , is the dramat ic post-w ar

upsurge in the subjec t of human rights , the seeds of which were
sown in the Univer sal Declar ation of 1948, and as a result of
the upsurge "a distin ct body of law relatin g to human rights
has emerge d, as a separa te branch of intern ationa l law. 113 Consequen tly the writer s of the 1971 Survey devoted a separa te
treatm ent to the subjec t of human rights , a subjec t which

Lauter pacht had accorde d only a passing mention in 1948?
The main emphas is in each of the chapte rs of State respon sibilit y and human rights in the 1971 Survey was on the work

done since World War II by the Commis sion with respec t to the
former topic and by the whole of the United Nation s networ k and
region al organi sations with respec t to the latter.
The questio n

of treatm ent of aliens receive d mentio n only in passin g;
the
Secret ariat made no commen t on the desira bility or otherw ise of
the Commi ssion's possib le future treatm ent of the topic.
2.

e.g. GAOR, Twenty -Eighth Sessio n, 1973, Sixth Commi ttee,
1397th meetin g, para. 4 (Iraq); ibid., 1400th meetin g, para
5 (Nethe rlands) . Contra : ibid.-, -1405t h meetin g, para. 49
(Spain) .
--

3.

1971 Survey , para. 380.
1948 Survey , para. 81-82.

4.
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- 67 As Specia l Rappor teur for State respon sibilit y Ago no doubt
had a vested intere stin so saying , but there is a certain amoun ~

of cogenc y in his sugges tion that the treatm ent of aliens shoul ~
not be studied at least while the genera l rules of respon sibilit ~
are on the Commi ssion's curren t program me - anothe r change in
emphas is of the method of treatin g the subjec t of State respon s i-

bility could have disastr ous effect s on the codific ation of the
topic in partic ular and on the whole codific ation work of the
Commis sion in genera l. Martin ez Moreno 7 and Castan eda 8 both referred to the importa nce of codify ing the law relatin g to
aliens .
By 1971 severa l intern ationa l organi sations were already
active in attemp ting to regula te the treatm ent of aliens by
foreign states , partic ularly in the human rights field.
For

exampl e, the Conmis sion on Human Rights , the Commi ttee on the
Elimin ation of Racial Discrim ination and the Genera l Assemb ly
itself have all to a greate r or lesser extent partic ipated in
the promot ion of human rights ;
in additio n, such bodies as
ECOSOC, UNESCO and UNCTAD have contrib uted to the intern ationa l

regula tion of the rules pertain ing to aliens . One might then
ask whethe r the law relatin g to the treatm ent of aliens has bee n
substa ntially claime d as the "prope rty" of these other organi sation s. Reuter was of this opinio n:
"f'l'_Jhe law relatin g to
individ uals has been absorbe d by the machin ery for the protec tio~
of human rights and the preven tion of discrim ination ". 9
For the same reason Bilge even doubte d whethe r the treatm ent of
aliens should remain on the Commi ssion's program me. 10
In 1978 the subjec t still remain s on the Commi ssion's long·
term program me, though no steps have been taken which will lead

to its codific ation in the near future .
The lack of suppor t
that it gained during the Commi ssion's twenty -fifth session not to mentio n the Sixth Commi ttee's silence on the matter - is
probab ly a strong indica tion that a study of the topic, if any
is underta ken, will not eventu ate at least until the presen t
study of the genera l rules of State respon sibilit y is comple ted

and even then only to the extent that the subjec t has not alreadjI
7.
8.
9.
10.

ibid. ,
ibid. ,

pp. 174-5, para. 31.
p. 165, paras 25-26.

ibid. , 19 72, Vol II, p. 207, para. 19.
ibid. , 1973, Vol I, p. 175, para. 38.

- 68 been regulated by some other internationa l organisation .
It is worthwhile noting that the planning group of the Enlarged Bureau considered at the Commission's twenty-ninth
session the possibility of beginning work in the near future on
one of the subjects outstanding on the 1949 list, including the
treatment of aliens.

Significantl y, the group opted for another
topic, jurisdiction al immunities. 11
8.
Lawful Acts:
The subject of internationa l responsibili ty for lawful acts
is one of the developing branches of internationa l law, its rise
to internationa l prominence being related directly to the rapid
technologica l advances made since the end of the Second World
War. For instance, the invention and subsequent expansion of
nuclear weaponry has led to the dangers of injury from nuclear
fallout and radiation; the development of machines capable of
space travel has given rise to the possibility of space accid-

ents; and the carriage by sea of vast quantities of oil has led
to the possibilitie s of extensive pollution of the marine environment.

The growing internationa l feeling has been that
there should be some sort of internationa l responsibili ty for

such activities as these which, though not wrongful in themselves, are dangerous in nature.
Lawful acts - like the treatment of aliens - did not receiv'
a separate treatment in the 1971 Survey; it too was considered
under the heading of State responsibili ty. The whole chapter in

the Survey of State responsibili ty consisted of no more than a
summary (without comment) of the work done by the Commission in
this area.
Thus the Secretariat passed no comment on the desirability or otherwise of the Commission's possible future studj
of the topic of lawful acts.
In 1970, when the Commission reappraised its future work
on State responsibili ty, it decided to defer the question of res-

ponsibility arising from certain lawful acts until its programme
of work permitted. 12 The general feeling at the Commission's
twenty-second session was that the study of the responsibili ty
for lawful acts was desirable at some time in the future, thougr.
most members agreed that the topic should be kept separate from
the study of responsibili ty for wrongful acts.
The possibility
of a simultaneous but separate treatment of the two topics was
not ruled out.
11,

A/CN.4/L.262 /Add, 2, para. 15,

12,

Yearbook,

1970, Vol II, p. 178, para. 6.

- 69 During the debate on the Comm ission 's repor t of that sessio n
the possi bility of a study of the topic of lawfu l acts receiv
ed
the suppo rt of many repre senta tives in the Sixth Comm ittee,
though it was diffic ult to discer n agreem ent on the possib le
scope of the topic~ 3 At the end of the debate the Chairm an
of
the Comm ission promi sed the Sixth Comm ittee that the Comm ission
.
. n.14
wou ld consi. d er t h e questi.on at its
next sessio
No fewer than nine membe rs of the Comm ission at its twenty fifth sessio n expre ssed appro val for the idea that the subje
ct
of lawfu l acts should be studie d. The reason s given most often
were that, first, the study of the subje ct would be a logic al
sequel

to the work being carrie d out on respo nsibil ity for
wrong ful acts, and secon dly, the subje ct was "of espec ial interest to States owing to the proble ms it presen ted daily" . 15
It
was clear, though , that each membe r gener ally had a differ ent
conce ption of the poten tial scope of the topic if it were to
be
placed on the progra mme. This was evide nt from the varyin g
names given to the topic. Hambro spoke of "ultra -haza rdous
activ ities" ; Ustor of "acts not wrong ful under intern ation al
law"; Castan eda, Tsuru oka, Raman gasoav ina an·d Bilge mentio ned

"lawf ul acts"; Ago referr ed to what he called "acts not yet
prohi bited by the intern ation al law in force" ; and Yassee n referred to the subje ct as "risk" . It becam e clear, then, that
a
study of the topic would neces sitate a thorou gh evalu ation of
its scope .
As a resul t of a series of Gener al Assem bly resolu tions
beginn ing in 1973 the subje ct was placed on the Comm ission' s
long-t erm progra mme in 1974 and on its curren t progra mme in
1978. 16

The autho rs of the 1971 Survey gave little indica tion of the
chance s of succe ssful treatm ent of the topic. The subje ct is
clearl y one which is not "rich" in State pract ice, and thus
any
study of the topic will to a consid erable exten t be more in
the
nature of progr essive develo pment than of codif icatio n. Moreo
ve r,
13.
14.
15.
16.

GAOR, Twen ty-fift h Sessio n, Annex es, docum ent A/814 7, para.
104 (Repo rt of the Sixth Comm ittee).
ibid., Summa ry Recor ds, A/C.6 /SR.11 93, para. 47.
Yearbo ok,
1973, Vol I, p. 165, para. 31 (Casta neda).
post, pp. 84 _ 89 .
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it may well be that the law relatin g to the respon sibilit y for
lawful acts is develo ping at a pace that may make it unwise to

attemp t to "freeze " the law; certain ly it is eviden t that the
Commis sion will have to anticip ate future techno logica l develop ments in order that its work does not become obsole te. Furthe rmore, if, as is likely , the Commis sion choose s to study the

by way of prepar ation of a draft conven tion to be conclud ed by
State repres entativ es it is equally clear that the draft will
have to be of a type accept able to the majori ty of States - and
politic al agreem ent may well be elusiv e. For instan ce, it is

unlike ly that at presen t the govern ments of France and
New Zealand would agree on the rules of intern ationa l law pertaining to the respon sibilit y for nuclea r fallou t.
It is thus
ambitio us task which the Commis sion is underta king when it begins its study of lawful acts.
9.
Jurisd iction al Immun ities:

This subjec t has always been consid ered to be one of the
corner stones of public intern ationa l law.
Becaus e of its dayto-day importa nce in the sphere of intern ationa l interco urse
there has grown up a wealth of State practic e on the jurisd ictional immun ities that may be enjoye d by foreign States .
Under
the heading of "Jurisd iction over Foreign States ", Lauter pacht

wrote:
"There would appear to be little doubt that the questio n
in all its aspects - of jurisd iction al immun ities of forei s~
States is capable and in need of codific ation.
It is a
questio n which figure s, more than any other aspect of internation al law, in the admini stratio n of justice before
munici pal courts . The increas ed econom ic activi ties of
States in the foreign sphere ... have added t~ the urgency of
a compre hensive regula tion of the subjec t." 7
The Commis sion placed the topic of jurisd iction al immun ities of
States and their proper ty on the 1949 list.
At the time the 1971 Survey was written the Commis sion had
not placed the topic on its curren t program me of work, though

on severa l occasio ns previo usly aspects of the topic had been
regula ted in the course of codific ation of other topics .
Thus
the whole of the Conven tions on Diplom atic and Consul ar Immuni ties, Article 9 of the Conven tion on the High Seas, and Article E
21 and 22 of the Conven tion on the Territ orial Sea and the
Contigu ous Zone concern ed the subjec t of State immun ities from
jurisd iction . But the larger subjec t - of the jurisd iction al
immun ities of foreign States and their proprty - had yet to be

tackled .
17.

1948 Survey , para. 52.
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It is general ly recognis ed that there is a "basic principle1118 that States and their property are immune from the jurisdiction of foreign courts, but States are not unanimou s in thei r
view of the scope of that immunity .
Sociali st States, for

instance , general ly incline to the view that immunity extends
to the activiti es of State-ow ned ships operatin g solely for com-

mercial purpose s;

the general trend amongst most other States js
that immunity does not extend to such activiti es.
In addition
to this divergen ce of substanc e, there are several procedu ral
issues upon which States are divided . 19 Notwith standing these
difficu lties, which are in many cases mitigate d by an abundanc e

of regiona l treaties and specific agreeme nts, the Secreta riat
was optimis tic of the chances of success ful treatme nt of the subject by the Commiss ion:
"But it may be suggeste d that the
differen ces are not in all cases large, although they can
neverth eless cause friction and uncerta inty; that, as was
said in the 1948 Survey, it is doubtfu l whether conside rations of any nationa l interes t of decisive importan ce
stand in the way of a codified stateme nt of the law on thi s
topic, command ing general acceptan ce; and that its day-today importan ce makes izosuita ble for codifica tion and progressive developm ent."
Nine members of the Commiss ion at its twenty- fifth session

shared this optimism , though not all were of the opinion
differen ces were as "small" as the Secreta riat claimed.
Kearne y
for instance ,claimed that the existing uncerta inties and divergent State practice s were of conside rable signific ance, though
he conceded that the problem was basicall y a legal one, and
hence suitable for codifica tion. 21 Most members who favoured
the retentio n of the topic on the long-ter m programm e spoke of
its practica l day-to-d ay importan ce, an importan ce which was
seen to be increasi ng as the economic activiti es of States in
foreign spheres increase d. Castane da, however , while stating

the subject was suitable for codifica tion, was of the view that
it was "not perhaps especia lly importa nt or urgent". 22 He did
not elabora te on that comment , though it was probably a

20.

1971 Survey, para. 68.
ibid. , para. 74.
ibid., para. 75.

21.

Yearboo k,

22.

ibid. ,

18.
19.

19 72, Vol II, p. 209, paras. 10-11.
1973, Vol I, p. 164, para. 25.
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refere nce to the fact that he consid ered other topics more
pressi ngly in need of codif icatio n; or it may have been that
he
viewed the prese nt intern ation al law on immun ities as being
un-

satisf actor y yet not so unsat isfact ory as to requir e urgen t
codif icatio n.
Villat noted that there had been in recen t years
"a growin g diverg ence in the pract ice of States with respe ct
to
immu nities, and it was highly desira ble that the Comm ission
should attem pt to find suitab le soluti ons 11 , 23 Quent in-Ba xter saw
the subje ct as a count erpart to the Comm ission' s work on diplo
matic and consu lar immu nities. 24 There was thus subst antial
suppo rt for the view that the topic should be studie d in the
not-to o-dis tant future , though no one recomm ended that the
subject be placed on the Comm ission 's curre nt progra mme.

The main obsta cles to a succe ssful consi derati on of the
topic by the Comm ission would proba bly be politi cal facto rs,
foY
it is diffic ult to predi ct to what exten t States with rigid
stance s on the subje ct (i.e. those States who adhere strict ly

to eithe r the "abso lute" or the "restr ictive " views of jurisdictio nal immun ities) would be prepa red to compr omise in the
event of a confer ence being convok ed to conclu de a conve ntion
based on a draft by the Comm ission.
The Survey was optim istic,

as were sever al membe rs of the Comm ission at its twent y-thir
d
twent y-fift h sessio ns; so too, were sever al deleg ations (for
examp le, Austr ia, Ghana , Indon esia, Iraq, Spa.in and Zaire)
at
Sixth Comm ittee's twent y-eigh th sessio n. Nawaz , also, consid
ered
it "an emine ntly suitab le topic for codif icatio n on a prior
ity
basis . 1125
During the Comm ission' s twent y-nint h sessio n in 1977 the
planni ng group of the Enlarg ed Bureau recomm ended for select
ion
the questi on of the "Juris dictio nal immun ities of States and
their prope rty"
"in the near future for active consi derati on
by the Comm ission, bearin g in mind its day-to -day pract ical
impor tance as well as its suita bility for codif icatio n and
progr essive develo pment . Moreo ver, as the "Surve y of
intern ation al law", prepa red in 1971 by the Secre taryGener al, points out, "it is doubt ful wheth er consid eratio nE
of any nation al intere st of decisi ve impor tance stand in ,~
the way of a codifi ed statem ent of the law on this topic" .
The Comm ission adopte d the Enlarg ed Burea u's sugge stion, an
in the same year the Gener al Assem bly approv ed the choice of
topic.
In 1978 a Speci al Rappo rteur was appoin ted to begin work
on the subje ct.
23.
2 4.
25,
26.

ibid. , p. 168, para. 9 .
ibid. , para. 13.
(1972) 12 IJIL, 71, 78.
A/CN. 4/L.26 2/Add ,2,

(Draft repor t, Chapt er v,
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CHAPTER 6
THE TREATMENT OF THE SURVEY

1.

19 71:

The Survey was publishe d on the 23rd April 1971, approxi mately two months prior to the first meeting of the Commiss ion' s
twenty- third session , of which Agenda item 7 was entitled "Revie.w
of the Commiss ion's long-ter m programm e of work (A/CN.4 /245)".

Some members , however , expresse d concern that by the time the
item was consider ed they had not had sufficie nt opportu nity to
make a detailed study of the documen t.
This was one of the

reasons why the Commiss ion confined itself to an essenti ally
general conside ration of its long-ter m programm e though some
members made specific suggesti ons on the desirab ility or otherwise of the Commiss ion's future treatme nt of some of the topics
included in the Survey.

During the three meeting s 27 of the twenty- third session
devoted to Agenda item 7, each of the members who spoke was

effusive in his praise of the content of the Survey and of its
prepara tion and treatmen t by the Secreta riat. While some measure of congrat ulation was to be expected simply as a matter

of diploma cy, the reaction of the members of the Commiss ion
was genuine ly sincere in its apprecia tion of the work done by
the Secreta riat.
The followin g are some of the comment s made:
"as remarka ble as the 19 4 8 SuJ;Vey in its day" , 28 "the most com-

prehens ive and at the same time most concise source of information on new trends in interna tional law now availab le to the
legal professi on 11 , 29 "the epitome of modern interna tional law,
... a lucid stateme nt of the needs of the interna tional communi30
ty"
"valuabl e documen t, ... richly documen ted", 31 "a remarka bl E
piece of scholars hip 32 and "a first-ra te working tool" 33 The
documen t, then, was praised for its compreh ensivene ss, its
concisen ess, its up-to-da te nature, its lucidity , its scholarship and its practica l value to the Commiss ion.
The Secreta riat
11

,

Section E).
It is interest ing to note that the Survey is
still being used as a referenc e source six years after its
publica tion.
27.
28.
29.
30.

the 1141st, 1143rd and 1144th meeting s.
1971 Yearboo k, Vol I, p. 362, para. 16
ibid., p. 363, para. 29 (Tammes ).
ibid. ,
p. 372, para. 2 (Bedj aoui) .

31.

ibid. ,

p. 377, para. 62

32.
33.

ibid. ,

p. 380, para. 17 (Elias) .
p. 381, para. 27 (Ushakov ) .

ibid. '

(E 1-Erian) .

(Rosenne ).

- 74 thus had cause for pride in produ cing such "a milest one in
the
'
' ission
'
II
34
h 1story
o f t h e Comm
.
But the Comm ission did not restr ict itself merely to com-

ments about the worth of the Surve y. After an openin g addre
ss
from Stavro poulo s, Legal Couns el of the United Natio ns, (in
which he gave in effec t a precis of parts of the Introd uction
to
the Survey 35 ) , fourte en membe rs of the Comm ission spoke succe
ss-

ively on variou s matte rs raised by the docum ent.
Some reiter atCA
the chang es in the intern ation al politi co-le gal order since
the

1948 Survey was writte n; most empha sised the heavy progra mme
with which the Comm ission was curre ntly burden ed; many questi
on<A
the abilit y of the Comm ission to cope succe ssfull y witho ut
a
change in its metho ds of work; some empha sised the need to
revise the Comm ission' s compl eted work after a period of time
had
elapse d; most s tresse d what they indivi dually saw as the appropria te criter ia for determ ining the select ion of topics ;
acco<dingly , most sugge sted speci fic topics for consi derati on in
conson ance with their stated criter ia~ 6 One or two membe rs
note d
that the prese nt sessio n would be the last of the Comm ission
as

it was prese ntly const ituted - it was thus consid ered inappr
opriate that the prese nt Comm ission should "tie the handg J of
its
succe ssor by makin g affirm ative decisi ons which would affec
t the
latter . This view preva ilea; 8 and as a resul t the Comm ission,
34.

35.

36.

37.
38.

ibid., Vol II, Part I, p. 351, para. 125
Gener al Assem bly).

(Repo rt to the

Intere stingl y, Stavro poulo s spoke of what he saw as "a
series of Surve ys", which would be produc ed at appro ximately twent y-yea r interv als. He hoped "that in the 1990s
a furthe r Survey would again be undert aken by the Secre tariat" :
ibid., Vol I, p. 361, para. 13.
Only one membe r (Rosen ne) discus sed the substa nce of the
Survey ; he disagr eed with some of "the far-re achin g doctrines " advanc ed by the Secre tariat on the subje ct of the
invio labili ty and protec tion of diplom ats: ibid., p. 362,
para. 21. Rosenn e did not elabo rate on his reserv ation s,
but it is possib le that he was alludi ng to the Israe li
stance on this subje ct, a stance which does not attrac t th e
suppo rt of a major ity of State s.
ibid., p. 377, para. 61 (Tabi bi).
The assum ption under lying this view may be questi oned, because it was evide nt in 1971 that the Comm ission' s curre nt
progra mme would not be finall y dispos ed of until well afte r
the succee ding Comm ission had been recon stitut ed (i.e. the
next electi on would be in 1976, the "new" body to conven e
in 1977). Only after the curre nt progra mme was substa ntially compl eted could work begin on topics on the longterm progra mme.
Thus any decisi on by the 1972-7 6 Comm issi on
would tie the hands of its succe ssor, and so on.

- 75 "consciou s of the need for further reflection ", concluded that
"the definitiv e task of reviewing its long-term programme of
work should be left to the Commissio n in its new compositio n 39
11

•

Consequen tly, at the end of its twenty-th ird session the
Commissio n decided to place on the provision al agenda of its

session an item - the same item as item 7 in 1971 - entitled
"Review of the Commissio n's long-term programme of work: "Survey

of Internatio nal Law' prepared by the Secretary -General (A/CN.4/
245)".
It also decided to invite members of the Commissio n to
submit written comments on this item. 40
During the Sixth Committee 's debate on the Commissio n's
Report of its twenty-th ird session (Item 88 of the farmer's

agenda), represent atives of most governmen ts made reference to
the Survey and to the Commissio n's long-term programme . As
was to be expected, plaudits of the kind made by the members
of the Commissio n were echoed in the chamber of the Sixth Com-

mittee.

Similarly , each represent ative who spoke stated his or
her governmen t's recommend ations on the appropria te criteris fo r
selection of topics, and, more important ly, on which topics
should be included in the long-term programme . No consensus

was reached on the desirabil ity of the jhclusion of one particular topic at the expense of others - indeed the views of
governmen ts were so varied that at one time or another virtuallj
every topic included in the Survey was mentioned as being
immediate ly susceptib le of codificati on by the Commissio n. The
topics of the law of internatio nal watecours es and the protection and inviolabi lity of diplomats , though, received considerable support from some delegates .

The Sixth Committee . was, however, able to agree on the tex ~
of its draft resolution to the General Assembly on the report
of the Commissio n. According ly, the Assembly, by resolution

2780

(XXVI) of December 3rd 1971, "approved" the Commissio n's
decision to place the item dealing with the Survey on its provisional agenda for 1972.
2.

1972:
By the time the newly-con sti tuted Commissio n convened in

39.
40.

Yearbook,

1971, Vol II, Part I, p. 351, para. 127.
ibid., para. 128.
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Geneva two members

(Reuter and Kearney) had responded to the
invitation in the 1971 Report by submitting written observations on the subject of the long-term programme of work.41
Those written comments constituted the only progress made by
the Commission at its twenty-fourth session on the subject of ils
long-term programme - notwithstand ing the fact that the item
was on its agenda, the Commission devoted its ten week session
entirely to the completion of draft articles on two of its
priority topics, succession of States with respect to treaties
and the protection of _diplomats~ 2 Consequently the Commission
lamely concluded in its report that it would consider its longterm programme during its next session.
41.

42.

Yearbook,197 2, Val II, pp. 205-214, document A/CN.4/254.
The chairman of the 1233rd meeting of the Commission,
Castaneda, made a mysterious reference to the three members who had submitten written comments:
ibid., 1973,
Vol I, p. 159, para 1. This writer, howev~cou ld find
no reference whatsoever in any U.N. publications to support
the view that a third submission was made.
Thus it seems
that, if three submissions were in fact made, the third was
not published officially. Much of Reuter's written observations, unlike those of Kearney, was written in the first
person plural (i.e. "we").
It is therefore possible that
the observations attributed to him personally were in fact
those of his State of nationality, France.
The General Assembly, by resolution 2780, had requested the
Commission to study this topic, and the Commission, at its
1149th meeting, decided to give it priority for its twenty fourth session. The procedure adopted by the Commission i n
relation to this topic was in many ways r e markable.
First ,
the proposal that the Commission draft legal rules on the
inviolability and protection of diplomats arose in the
General Assembly - traditionally the Assembly had referred
topics to it which had been first mooted in the Commision.
Second, the methods of work adopted by the Commission were
unprecedente d - after deciding to give priority treatment
to the topic for its twenty-fourth session, it succeeded
in producing its draft articles on the Prevention and
Punishment of Crimes against Diplomatic Agents and other
Internationa lly Protected Persons by dispensing with the
usual practice of appointing a Special Rapporteur;i nstead
appointed a Working Group, and disregarded the traditional
two-readings procedure.
In this manner, the topic was
begun and completed in the one session, with substantial
final approval from the General Assembly when the draft
articles were referred to it. The Commission thus proved
that it could act very quickly in urgent situations and
that it could successfully codify politically sensitive
subjects.

- 77 43
Several members
of the Sixth Committ ee expresse d regret
that the Commiss ion had not had an opportu nity to discuss the

item, though most States sympath ised with the rigorous schedule
the Cowmiss ion had been working to during its twenty- fourth
session. By resoluti on 2926 (XXVII) of Novembe r 28 1972 the
General Assembly approved the Commis sion's decision to place

discussi on of its long-ter m programm e of work on the agenda for
its 1973 session.
3.

1973:

Item 5 of the Commis sion's agenda for its twenty- fifth
session was divided into two parts:
the first dealt with the
Survey and the long-ter m programm e of work, and the second
dealt •.vi th the prioI:"i ty . to be given to the topic of the law of
.
.
1 uses o f 1nternat
.
.
1 waterco urses.44
th e non-nav 1gat1ona
1ona
Each

member of the Commiss ion, when he spoke, addresse d himself to
both these question s success ively. Five meetings 45 were devote d
to discussi on of the item and in all nineteen members of the
Commiss ion particip ated, some of them speaking twice. The comments were far more specific than had been the case two years
earlier - individu al preferen ces of topics were expresse d by al l
the speaker s, though yet again it was difficu lt to discern any
common den'.ornin ator of agreeme nt from the various speakers with

respect either to the criteria to be applied for the s~lectio n
of topics or to the actual topics themselv es.
As a prelimin ary point, many members question ed the value
of drawing up a long-ter m programm e at all.
The current workload was consider ed sufficie ntly extensiv e to last until 1980
at the very least before it was complete d~ 6 and because of the
fact that the General Assembly was always able to refer topics

to it for urgent treatmen t most members recomme nded caution in
the selectio n of topics for future treatme nt. The views on the
desirab ility of a long-ter m programm e were varied - on the one
hand, Ushakov pointed out -chat "no-one could say what topics
would be conside rable for codifica tion or would require it in
43.

For example , see the comments of the delegate s of Iraq,
Spain and Saudi Arabia at the 1317th, 1320th and 1327th
meetings respecti vely.

44.

By resoluti on 2669 (XXV) of Decembe r 8 1970 the General
Assembly had recomme nded the Commiss ion to study this topi ~
"as soon as the Commiss ion deems it appropr iate".

45.
46.

the 1233rd to the 1237th.
"/T/he Commiss ion's present programm e of work is already a
long-ter m programm e", Yearboo k, 1973, Vol I, p. 166,
para.
46 (Ago)

10 years' time 11

47
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Consequ ently he recomme nded that the Commission should not draw up a list, but instead should merely
submit to the Assembly its recomms Edations of the topics the
codifica tion of which it consider ed importa nt. 48 On the other
•

hand, Tsuruok a thought that the need to review the Commis sion's
long-ter m programm e was "undeni able" because of the greatly
changed interna tional situatio n since 1949. 49 Yasseen preferre d
a middle course - he stated that there was no urgent need to
conside r the future programm e, "but it would be useful to do so
in order to be prepared , if only ~ ycholog ically, to take up
other topics when the .time came". 5
It was generall y agreed amongst members that the Com-

mission 's existing programm e should remain unamend ed;
furthermore, any addition s to the long-ter m programm e would be without

prejudic e to the current programm e. Most rnembers also agreed
that if any topics were to be added to the long-ter m programm e,
the number of those topics could be no more than three or four,
the reason for this suggesti on being of course the estimate d
time it would take to complete three or four topics. 1 Thus it
was that each member who spoke recomme nded as a general rule
only three or four topics for inclusio n in the long-ter m programme.
But if it was possible to extract a consensu s of sorts on
the above prelimin ary point, it was not possible to deduce any

majority agreeme nt on either the topics to be selected or the
criteria to be employed in selectin g topics for inclusio n. With
respect to the latter, the varying criteria suggeste d varied
from member to member.
Some members 2 suggeste d that the Commission should study the remainin g "great projects " and
"traditi onal chapters " of interna tional Law. Some 3 suggeste d
47.
48.
49.
50.
1.
2.
3.

ibid., p. 167, para. 49.
Ushakov 's suggesti on was in fact adopted by the Commiss ion
at the end of the session.
Yearboo k, 1973, Val I, p. 165, para. 34.

ibid., p. 181, para. 25.
"20 years or so" in the opinion of Reuter, ibid., p. 161,
para. 30.
Tammes, Tsuruok a, Ago, Vallat and Quentin -Baxter.
Tammes, Sette Camara, Bartos, Calley Calle.

those topics which were already rich in State practice; others 4
disagreed . Harnbro suggested the 11 serious 11 topics; he also
suggested that the Commissio n should not include topics the
codificati on of which would "freeze" developin g law. Some 5
suggested that the Commissio n should not select topics which

were charged with political implicatio ns making agreement impossible. Castaneda , in addition to warning against the in-

clusion of topics which would not attract the interest of a
majority of countries , recommend ed against the codificati on of
topics which could be better regulated by represent atives of
States. Some members 6 considere d that the Commissio n should no~
select topics which were properly the domain of other bodies.
7
Two members expressed doubts on the Commissio n's ability to
handle difficult techn i cal questions ; Ustor disagreed .
8
Several suggested that the paramount criterion should be the
needs of the internatio nal community .
Some 9 saw the topics of

"practica l importanc e" as being the most appropria te. Two
10
members
expressed support for the inclusion of topics that
were "urgent"; Tsuruoka supported the opposite view. QuentinBaxter disagreed with Calley Calle when he recommend ed that

the Commissio n should not study topics which were already subject to agreement . Martinez Moreno called for the inclusion of
topics that were of internatio nal interest, and not merely of
regional interest. Bilge and Kearney favoured the selection of
topics which were raised incidenta lly by the topics in the cur-

rent programme .

Finally, Ushakov adopted the view of the strict
construct ionists when he considered that it was for the General
Assembly, and not for the Commissio n, to select topics for inclusion in the latter's programme of work.
Because of the above divergenc e of direction it was inevitable that a majority of members would not be able to agree on
the desirabil ity of inclusion of even one topic. Reuter's hope

4.

9.

Kearney and Castaneda .
1-Iambro, Sette Camara, Ustor, Tsuruoka and Bilge.
Re uter, Tsuruoka, Ago, Yasseen and Ma.rtinea Moreno.
Ago and Martinez Moreno.
Ke arney, Castaneda , Tsuruoka, Ustor, Tabibi and
Calley Calle.
Castaneda , Calley Calle and Yasseen.

10.

Castaneda and Calley Calle.

5.
6.
7.
8.

- 80 for the ascertinment of a "general feeling 1111 amongst members
of the Commission which would indicate a priority for two or
three topics was thus frustrated.
Nevertheless , it became
evident during the discussion that some topics were more "popular" than others. While some members qualified their approval
of certain topics, the following is a list, compiled by the
writer from the Summary Records of the twenty-fifth session and
from the written observations of Reuter and Kearney, of the

topics that derived the support (qualified or unqualified) of
two or more members of the Corro~ission, in descending order of
popularity:
jurisdiction al immunities of foreign States and
2
their property
liabj lity for possible injurious consequences
. .
' 1 aw f u 1 activities;
arising
· · · 13
out o f t h e per f ormance o f certain
. 15 succession
.
uni. l atera l acts;14 extra d.ition;
o f governments;16
17 t
18 th e 1 aw
·
th e 1 aw o f t h e environment;
.
reatment o f a 1 iens;
relating to economic development;19 and the recognition of State s
and governments.20
At a meeting held before the 1237th meeting of the Commission, at which the officers and former chairmen of the Com-

mission were present, it was decided, not unnaturally, that
consensus had not been achieved during the preceding meetings.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.

Yearbook, 1973, Vol I, p. 161, para. 30.
supported by Bartos, Reuter, Vallat, Quentin-Baxt er, Calle
y Calle, Kearney, Castaneda, Bilge and Yasseen.
supported by Hambro, Ust©r, Tsuruoka, Ago, Bilge, Yasseen,
Reuter, Casta~eda and Ramangasoavi na.
supported ~y Tammes, Hambro, Ago, Quentin-Baxt er, Yasseen
and Calley Calle. contra: Kearney and Vallat.
supported by Tsuruoka, Calley Calle, Reuter, Ramangasoavina and Tammes. contra: Kearney.
supported by Hambro, Vallat, Bilge and Kearney.
supported by Castaneda, Kearney, 1'': artinez Moreno and
Calley Calle. contra: Hambro, Yasseen, Quentin-Baxt er,
Sette Camara and Reuter.
supported by Castaneda, Ago and Martinez Moreno. contra:
Bilge, Kearney and Reuter.
supported by Sette Camara, Calley Calle and Tabibi.
Castaneda, Kearney, Ago, Reuter and Ustor.
supported by Hambro and Calley Calle. contra: Bilge,
Kearney, Castaneda and Tsuruoka.

- 81 It was also decided that it would be undesirable to adopt a
list by voting.

Accordingly at the 1237th meeting the Chairman

recommended "that the report to the General Assembly should include a passage giving a detailed account of the Commission's
discussion. The passage would record the fact that some members
had stressed the importance of certain topics:
it would also
note that none of the me~bers had suggested the inclusion of
some other topics, such as the right of asylum and the recognition of States an2 governments, which remained outstanding
1
from the 1949 list.
The prop0sed passage would begin with a
paragraph stating ... the Commission's current agenda ... , which
would take up much of the Commission's time in the years ahead.
The passage would not constitute a decision, but would simpl¥
inform the General Assembl of the discussion held, leaving it
to the Assembly to ec1 e w 1c topics s ould be included in the
Commission's ong-term programme of work and to lay down
22
priori ties."
(emphasis added)
The Commission a<l'opted the Chairman's suggestions without
any comments, and the subsequent report substantially repeated
his suggestions.
The extract underlined indicates the Chairman's belief that
the Commission was not making a decision: yet in a way it was
making a decision, namely to pass the onus of choosing topics t o
the Assembly.

It was perhaps a little unfortunate that the Com-

mis$ion did not make a more concrete decision on this matter by
actually suggesting one particular topic for inclusion in its
long-term programme.

The main reason for this would have been

political,because the Commission is a body that has often been
criticised for being too slow, too conservative, too out of
touch with political reality, and above all for being too
cautious and indecisive; it is submitted that it may have improved its standing in the eyes of the international community
if it had made a positive proposal on the question of inclusion
of topics in its long-term programme.

While it must be admitte~

that it would have been impractical to add a topic to the programme (because of the extensive current workload), it is submitted that by not doing so the Commission may have unwittingly
21.

This was in fact not true. Hambro, for instance, favoured
the Commission's treatment of recognition, "which would
soon be ripe for codification": Yearbook, 1973, Vol I,
p. 160, para. 19. Similarly, Calley Calle favoured both
recognition and the right of asylum: ibid., p. 169, para.
20: p. 170, para. 24.
--

')
2 ,_.

ibid.,

p. 182, para. 38.

- 82 provided its detractors with fuel for criticism.

The topic of

responsibility for lawful acts - or "risk" - would have been
ideal in this context - nine members had actively proposed it,
and none had expressly opposed its inclusion in the long-term
programme. Furthermore, because that topic was not already on
the 1949 list (unlike some of the other topics that some members
of the Commission had favoured, namely jurisdictional immunities
the treatment of aliens, and recognition of States and governments) its inclusion in a new list would have represented to th
outside world a positive suggestion on the part of the Commissio~
which in turn would have conveyed an ostensible
and enthusiasm. The Commission, however, chose
concrete suggestion atf a11~ 3 It may be though,
mission considered the topic of lawful acts too

sense of purpose
not to make any
that the Com"hot" to study

without encouragement from the Assembly, because in 1973 the
subject of liability for risky activities was one of political
concern - marine pollution and the litigation concerning the
French Nuclear Tests in the Pacific were topical issues of
world interest.
A further positive decision which the Commission might have
seen fit to make was an alteration to the topics on the 1949
list which still remained virtually untreated by the Commission .
The topics of recognition and the right of asylum, for instance ,
had received negligible support during the dicussions of the
twenty-fifth session - had those two topics been removed from
the long-term programme~ 4 the Commission could have replaced the
label "the 1949 list" with "che 1973 list", which would have
indicated that some concrete progress had been made on the
subject. Besides, the term "the 1973 list" has an infinitely
more confident and purposeful ring to it in a period of rapidly
developing legal situations.
23.

In this context it is worth noting the comment by Vallat,
who had interpreted the paragraphs of General Assembly
resolution 2926 (XXVII) "as meaning that the General
Assembly expected the Commission to produce some positive
proposal for the future in the broad field of codification": ibid., p. 168, para. 4.

24.

It will be recalled that when the Commission had called fo ~
a new Survey during 1968 and 1969, it expressed that it
intended to review its long-term programme by, inter alia,
"discarding those topics on the 1949 list which were no
longer suitable for treatment": 1969 Yearbook, Vol II,
p. 2 3 5 , par a . 9 1.

-

83 -
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fur the r con sid era tion to the
Com mis sion dec ide d it wou ld giv e
s in the cou rse of fut ure
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25
If
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and State responsibility~ the possibility that the two topics
be studied sumultaneously was favoured in many quarters.

Most

members agreed, though, that the two subjects should be studied
separately~O

The chief ground of dissent in the Sixth CommitteE

was whether or not the two subjects should be studied simultaneously.

Thus Miss Flouret, of Argentina, who introduced the
31
draft resolution
on behalf of its sponsors, said, "With regard.
to the question of State responsibility, ... to achieve a
balance between the various views expressed on the subject,
the sponsors have wished to recommend, in very flexible
language, that the Co11·Jnission should undertake a separate
and possib¼¥ simultaneous study of the topic of liability
for risk."
(emphasis added) .

1that

Notwithstanding the fa ts that the word "recommend"
quest") was used, and

(not "re-

the draft resolution was expressed

in very flexible language, some representatives expressed reservations that the resolution as it stood might not allow the
Commission latitude to begin treatment of the topic when it saw
fit.

Accordingly, the East German delegate, Goerner, proposed

an amendment deleting the words underlined - the proposal was
33
accepted narrowly.
The draft resolution, as amended, was
.
l
34
passe d unanimous y.
It is appropriate to pause briefly to consider the 1973
debates in both the Commission and the Sixth Committee of the
topic of treatment of lawful acts in a wider perspective, for
the discussion perfectly illustrates the complementary relationship between the two bodies.

It has been seen that several

members of the Commission actively supported the proposal that
in the near future it should begin work on the topic, yet it
did not attempt to commit itself to a definite course of action
29.

the former concerned the international responsibility for
lawful acts, the latter for wrongful acts.

30.

Castaneda, introducing the Report, had stressed that the
t wo topics were quite distinct: GAOR, 28th Session, Sixth
Committee, 1973, p. 8, para. 30.

31.

"Its purpose is to reflect the broad majority trends which
have emerged during the debate.
Account has also been
duly taken of the views of the Commission itself ... "
ibid.,
p. 84, para. 1.

32.

ibid.,

33.

42 votes for, 40 against, 21 abstaining.

34.

92-0-12.

para. 3.
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instead, it merely reported its discussion to the General
Assembly.

It might thus be deduced that the Commission was

seeking to gain some broad political support before it chose to
add the topic to its programme of work, especially since the
topic of lawful acts was in 1973 a subject of not inconsiderable
political sensitivity, and more in the category of progressive
development than of codification.

Similarly, it has been seen

that the Sixth Cormnittee, taking into account the views of the
Commission, generally encouraged the idea that the latter should
soon begin work on the subject, but the Committee did not
request the Commission to begin work on the topic - it merely
made a recommendation to that effect.

The unamended draft re-

solution also recommen~ed "a possibly simultaneous" treatment
of lawful acts with State responsibility for wrongful acts.
Those words were hardly
lete them was passed.

coercive, and yet an amendment to deIn other words, the Sixth Committee was

giving political approval to the Commission's mooted future
consideration of the subject, yet it deliberately chose not to
give any impression of overt influence over the topic's treatment.
The amended resolution left the final decision to the
Commission.

Thus the Sixth Committee recognised once more that

the Commission should be allowed a certain amount of autonomy
in its work.
Moreover, the Sixth Committee was well aware of the Commission's extensive current programme, and it would have been
improvident to add a topic to that programme.
The Commi s sion ended its formal discussion of the Survey
at its twenty-fifth session, but in the succeeding sessions it
has continued to consider the question of its long-term programme. Thus in 1974 the Commission decided to place on its
"general programme 1135 the topic of lawful acts, pursuant to the
recommendation contained in General Assembly resolution 3071
36
(XXVIII) .
Agenda item 8 of the Commission's twenty-sixth
session was entitled "Long-term programme of work", but because
of other pressures the Commission was unable to discuss that
item.
35.

During its twenty-sixth session, the Commission began
speaking of the "general programme" and the "active programme" instead of the "long-term programme'' and "current
programme" respectively. Hereafter the terms are used
interchangeably.

36.

Yearbook,
(Report} .

1974, Vol II, Part One, p. 305, para. 163

- 87 In the same year, many members of the Sixth Committee
again stressed the importance of the Commission's treatment of
the topic of lawful acts. Consequently, by resolution 3315
the General Assembly recommended that work be commenced
on the topic "as soon as appropriate".
(XXIX)

A significant development in relation to the long-term programme occurred during the course of the Commission's twentyseventh session. Acting on a proposal raised by Kearney~ 7 the
Commission established a planning group (of five members of the
Commission) within the Enlarged Bureau to study the methods and
functioning of the Cornrnission and to formulate suggestions regarding the Commission's future work. The main asset of this
planning group was t'hat it was able to meet outside regular
Commission meeting times, which meant that the Commission was
able to continue work on the draft articles of its priority
topics without spending valuable time on the subject of its
future programme.

The planning group put forward goals which
the Commission should strive to achieve - for example, it was
hoped that the Cornrnission could complete the second reading of
the articles on the questionof treaties concluded between State s
and international organisations or between two or more international organisations by or prior to 1981~ 8 The establishment
of the planning group, said one delegate in the Sixth Committee,
"may well prove to be the most important development of the las t.
session of the Commission". 39 During its twenty-seventh session,
though, the Commission made no decisions on the subject of its
future prograrnrne.
In the Sixth Committee's debate on the report of that
session, it was clear that most representatives were impressed
not only with the good progress made by the Commission at its
1975 session, but also with the establishment of the planning
group.
Some members, though, chose to recommend possible topic~
for the future study of the Commission - for example, one member suggested that "when the Commission is composed of new
members [in 1977J, it will have to decide which subjects i t
37.
38.
39.

ibid., 1975, Vol I, pp. 2-3, para. 32.
Yearbook,
1975, Vol II, p. 184, para. 145 (Report).
A/C.6/SR.1548, GAOR, 1975, Sixth Committee (Mansfield of
New Zealand) .
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wishes to consider. Subjects should
politically important, otherwise the
academic.
However they should be of
they are fit for legal formulation.
reached a certain state of m~ urity,
of progressive development. "

0

be selected which are
work will be purely
such a character that
They should have
yet still be capable

The same delegate went on to recommend such subjects as
lawful acts, internationa l organisation ~, jurisdiction al immunities, succession of governments, recognition of States and
governments, and extradition. But the general feeling in the
Sixth Committee was that the Commission's hands were full and
that there would be little merit in adding a further topic to

the Commission's pro~ramme.

Accordingly by resolution 3495
(XXX) - adopted in the Sixth Committee without a vote - the
General Assembly made no mention of the Commission's future
programme, except to reiterate its recommendatio n that work begin
on the study of liability for lawful acts "as soon as appropriate".

The Commission reconstituted the planning group for its
twenty-eighth session, but no formal decisions were made regarding the long-term programme.
In the Sixth Committee many
delegates stressed the increasing importance of the need for
regulation of the rules relating to liability for lawful acts,
and some were impatient that the Commission had not yet taken an~
steps toward the consideration of that topic.
By resolution
31/97 of December 15 1976 the General Assembly recommended that
work begin on the topic "at the earliest possible time"~l
Earlier, by resolution 31/76 the Assembly had requested that
the Commission should study the item "Proposals on the elaboration of a protocol concerning the status of the diplomatic
courier and the diplomatic bag not accompanied by diplomatic
courier . 42
•

11

40.

A/C.6/SR.154 0, GAOR, 1975, Sixth Committee, para. 52
(Hambro of Norway) .

41.

It is interesting to compare the various phrases used by
the Assembly in recommending the treatment of the topic of
lawful acts.
In 1973, it used "at an appropriate time"; il\
1974 and 1975, "as soon as appropriate" ; and in 1976, "at
the earliest possible time". Each recormn,~ncJati on was more
foreful than the preceding one, yet it was in keeping with
the Sixth Committee's usual practice of maintaining acertain degree of detachment that it did not use the word "request" or "priority" in any of the resolutions.
This topic, like the topic of inviolability and the protection of diplomats five years previously, arose in the Sixth
Committee, and not from discussions in the Commission.
By
adopting methods similar to those used during its twenty-

42.

- 89 At its twenty-ninth session, the planning group recommended the Commission's treatment of the t9pic of jurisdiction al
immunities;

it also mooted the possibility that the Commission
should revise the Draft Code of Offences against the Peace and
Security of Mankind.
In turn, the Sixth Committee strongly
supported the Commission's recommendati on of an early treatment of the question of jurisdiction al immunities, but the
Committee did not favour the reconsiderat ion of the topic of
the draft Code of Offences.
Accordingly, at the Commission's thirtieth session in 1978
the topics of lawful acts and immunities were placed on the
active programme of J ork - a Special Rapporteur was appointed
for each topic. During the same session the planning group
(now effectively a permanent institution during each session of
the Commission) also recommended that a review of treaty-makin g
procedure be undertaken in the near future.
Thus five years after the Commission's formal discussion
of its programme of work the two topics most favoured by members as suitable for codification and progressive development
have been placed on the current programme.
It is difficult to
assess the role the 1971 Survey may have played in those decisions, but because considerable reliance on the opinions and
information expression in the Survey was placed by the Commission during the 1971 and 1973 discussions, it is perhaps not too
unsafe to claim that the Survey did affect the opinions of at
least some members of the Commission in their decision to favou r
the treatment of the topics of lawful acts and jurisdiction al
immunities.
fourth session, the Commission began and finished its
treatment of the topic at its thirtieth session in 1978,
thereby demonstrating its efficiency in studying urgent
topics.
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CHAPTER 7
THE USEFULNESS OF THE SURVEY
The 1971 Survey had two express aims - one was "to provide
a review of the state of interna tional law, as it exists at the
43
the other was "to assist the Commiss ion in its
present time";
1144
of bringing up to date its long-ter m programm e of work.
task
Merely because the latter aim was not immedia tely fulfille d in

a concrete manner (that is, the Commiss ion did not in the end
amend its long-ter m programm e as a result of its formal discussion of the Survey) is not a satisfac tory reason for concludIt was unfortun Mt
ing that the Survey was ultimate ly a failure.
that the twenty- fifth annivers ary of the Commiss ion coincide d

with a cripplin gly heavy current programm e, because of which
the Cornmiss ion felt it unwise to add any topics to its future
programm e, but this should not detract from the fact that the
Survey was in fact of immeasu rable value to the Commiss ion
the item was consider ed during the 1971 and 1973 session s.
member expresse d profound grati twle a.nd sincere admirati on
the writers of the documen t, and every member who addresse d
self to the question 0f revision of the long-ter m programm e

consiste ntly made referenc e to the Survey - that in itself is
45 Moreove r, delegate s in the Sixth CcMtestimon y to its value.
mittee equally consiste ntly referred to the Survey during the
debate on the Cornmis sion's report - they too expresse d gratitude for the assistan ce they had derived from the Secreta riat'~
review.

But if the Survey did not immedia tely act as the expectc a
c2.t.alys t to the re-casti ng of the Commiss ion's long-ter m programme, it cannot be denied that its first avowed aim was
achieved with outstand ing success . For the 1971 Survey will
remembe red for what it was - namely, a contemp orary review of

the state of interna tional law. The Survey was quite unlike a~
other documen t that had been produced in the past; even the
1948 Survey, its closest equival ent, - which was written for
43.
44.
45.

1971 Survey, para. 7.
ibid., para. 3.

Its "value" is increase d when one conside rs that the Com mission 's planning group was still making referenc e tot~
Survey as recently as 1977: ante, p. 72.

- 91 substanti ally the ~ame reasons as the 1971 paper - was quite
unlike it in scope, content and emphasis. The earlier Survey,
for instance, made no claim to be exhaustiv e in its choice of
6
topics1 not did the 1971 Survey, yet the latter was significantly more comprehen sive than the former.
Included were new

and developing subjects of internatio nal law, none of which
was considere d worthy of a place alongside the tradition al
chapters of internatio nal law in Lauterpac ht's review.
Simi-

larly the 1971 Survey contained reference to relevant State
practice and previous internatio nal agreement s wherever appropriate; the 1948 Survey, on the other hand, concentra ted more on

the doctrinal aspects of each topic. Furthermo re, the later
Survey relied extensive ly on the work of a variety of regulating bodies and organisat ions, whereas the 1948 Survey deliberately excluded from its purview subjects which were already
covered by existing internatio nal agreement . Above all, though ,

the emphasis of the 1948 Survey was doctrinal - the 1971 Survey
was in contrast a practical document.
Lauterpac ht stressed the
intellectu al aspects of his subject, and in so doing profferred
his personal views on the topics included in his review; the
authors of the 1971 Survey remained substanti ally aloof from

conflictin g doctrinal standpoin ts (without entirely ignoring
47
them)
and instead set out impartial ly the practical problems

that a codifier might face with respect to each topic.
As an example of the comprehen sive nature of the 1971 Survey it is worthwhil e looking at one of the "smaller" topics in
some detail in an attempt to illustrate the way in which the
authors of the document approache d their task. The law relatin g
to internatio nal watercour ses provides a fine microcosm of the
whole. Within the space of only ei~ht paragraph s 48 the authors
46.
47.

1948 Surve y, para. 25.
One reason for this absence of doctrinal discussion was no
doubt that the Survey was prepared by a group of ostensibly impartial internatio nal civil s e rvants - the writers
were princi p ally from the ~este rn countries , ~h?ugh under
the supervisio n of a Soviet man.
Thus any opinion th~t.
a ppeared to favour either the Western or Eastern tradition
of internatio nal law would have looked out of place. Consequently doctrinal discussion was kept to a minimum.

48.

paras 285 - 292.

- 92 referred to the essential information on the subject which
would be required by a potential codifier to assist him in the
decision whether or not to codify the topic~ 9 The first paragraph briefly summarises the most important sources of the law
relating to international watercourses. Next, after mentioning
the increasing importance of the subject, the authors look at
the history of the suggestions to codify the law of watercoursef
under the auspices of the United Nations. Conflicting views in
the Sixth Committee of the "ripeness" of the topic for treatment by the Commission are summarised. A condensed descrrl.ption
of the content of the work done by the Secretary-General is
provided.
Reference is then made to the existing legislative
enactments and treaties relevant to the topic, with particular
reference to two conventions recently adopted.
The reasons
put forward by the Finnish government in 1970 for suggesting
that :he Commission is the most appropriate body for the treatment of the law relating to watercourses are reiterated - the
reader of the Survey thus had the opportunity of evaluating
reasons.

The last paragraph concludes with an extract from the
report of the Sixth Committee's 1970 session.

In short, the authors provide the reader with an outline
of the references to all the up-to-date information relevant to
the practical decision whether or not the Commission should or
should not codify that topic.
The same is true of the other
chapters jn the Survey - the emphasis and detail varies from
topic t0 topic, but the general gist (that is, the provision of
a practical contemporary guide to the topic) is present in
every field.
The twin aspects of comprehensiveness and practicality are
the hall-marks of the document - while one might quibble that
certain subjects are not included, 50 if one compares it to any
other major treatise of international law the latter generally
49.

It should be noted that the authors made no claim to be
exhaustive of all the material reference3 in respect to
each topic.
Instead the authors chose to confine their
study to a "description of the nature and extent of the
law in each area": para. 14.

50.

ante,

Chapter 4.
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suffers by comparison, for it is a rare book that includes all
of such topics as those dealing with outer space, international
watercourses, the environment, economic co-operation and international peace and security. Similarly, other treatises generally emphasise the doctrinal aspects of international law - the
1971 Survey instead stressed the current state of the subject,
with particular emphasis on contemporary political, legal and
technological developments and the effect they have had on
efforts made at the international level to regulate the subject
both within the umbrella of the United Nations

(i.e., in the

Commission, in the General Assembly, and in other U.N. bodies)
and outside that umbrella.

The authors made clear the problems

that the Commission might encounter should it attempt to codify
a certain topic - for example, political difficulties in arriving at consensus, technical difficulties, doctrinal controversies and the problems of trying to "freeze" developing law. All
these were the very pieces of information that the members of
the Commission needed to know if they were to make an informed
decision on the alteration of their future programme of work.
In this respect the 1971 Survey performed its function admirably
It is the Survey's contribution to international legal
scholarship, then, for which it will be remembered in the futur e
For no other contemporary document of its size contained such
a comprehensive coverage of the broad range of international law
and of the efforts being made at the international level to
regulate that broad range in an era of rapid political, legal
and technical change.
The Usefulness of the Commission's Treatment of the Survey:
Just as it is erroneous to say that because the Survey did
not lead to an immediate alteration of the Commission's longterm programme it was a failure, it is similarly misleading to
say that the Commission's discussion of the document during its
twenty-third and twenty-fifth sessions, because it cid not
generate any positive proposals, was futile. For the Commission
achieved much, though the fruits of its discussion were not as
tangibly recognisable as would have been the case had a formal
revision of its long-term programme been adopted.

- 94 The outstanding featuFe of the Commission's discussion of
its long-term prograITl!'1e was its current programme, against which
all the discussion had to be put into perspective - that progra.JW\me was so onerous that it was considered that the Commission
would in all probability not be able to begin work on new topic s
for almost a decade. Thus it was not at all surprising that the
Commission chose not to amend its long-term programme formally.
But in an informal way the long-term programme was in fact altered - the lack of support for two of the topics outstanding
on the 1949 list (namely, the right of asylum, and the recognition of States and govern:.:nents) indicated the firm belief
that those topics would not be considered by the Commission in
the near future.
In other words, it is submitted that those
b7o topics were notionally, if not formally, removed from the
long-term programme. Similarly, the topic of unilateral acts
(which received the positive approval of six members of the
Commission at its twenty-fifth session 1 ) was in 1973 notionally
added to the long-term programme as being "ripe" for codification in the not-too-distant future.
To this 0-xtent the discussion of the Survey was productive.
Balanced aginst this is the possibility that the Commissior
may have lost a little of its hard-earned prestige by not being
seen to have made any positive decisions on the subject of revision of its long-term prqgramme. 7he Commission, like all
United Nations bodies, has always had its share of detractors,
and the fact that it deliberately chose not to alter its programme, especially in the year of its twenty-fifth anniversary~
may have provided ammunition for those people who attack the
Commission for being basically ineffective. After all, the
preparations of the Survey began as far back as 1967 - it was
not until 1974 that the Commission chose to add a topic to its
programme.
It was thus unfortunate that the Commission did not,
for its own sake and for the sake of its international credibility, make a positive amendment to its long-term programme at the
1.
2.

ante.,

p.

80, footnote 18.
One of the reasons for the production of the Survey and its
accompanied discussion of the long-term programme was to
comme morate (at first) the Commission's 20th anniversay an~
(later) its 25th anniversay: Ye arbook, 1967, Vol II,
p. 369, para. 49., ibid.,
1970, Vol II, p. 309, para. 87.

- 95 end of its twenty-fifth session.
The Survey was of use to the Commission in more ways than
merely listing various topics potentially susceptible of codification, for the document raised wider issues to which the members of the Commission addressed themselves during their discussion of the long-term programme.

In three major respects tbE

Survey itself served as a basis for the consideration of other
questions related to the revision of the Commission's long-term
programme.
First,the discussionof its long-term programme allowed the
Corrnnission the opportunity to sit back and study the development
of international law as a whole and to assess the role the Commission was playing in that development. Most members when they
spoke emphasised the rapidly changing character of modern international law, and the way in which each member saw the appropriate role of the Commission in that metamorphosis was reflecte ~
in his choice of the most suitable criteria to be applied to the
selection of topics for future codification. Not since the
Corrnnission's previous discussion of its long-term programme at
its fourteenth session had it had the chance to take a long
balanced look at this broader question, because the Commission' s
usual method of work (working on one topic at a time) meant tha t
the focus of the Commission was directed at the state of the
law in relation only to the topic under consideration, and consequently did not afford the opportunity to consider international law as a whole in perspective.
Secondly, the production of the Survey (which summarised
all the work the Commission had undertaken since its inception)
permitted the members of the Corrnnission - indeed, all readers o f
the document - to assess the degree of success or failure which
the Commission had achieved during its first twenty-five years.
Most members spoke of what they saw as "substantial progress"
and "real achievements", in support of which statements they
cited the Commission's three notable successes at the diplomati c
level
!e~al (the law of the sea, diplomatic and consular law and the
law of treaties).

It was generally a case of mutual back-

slapping.

One one member disagreed with the general feeling in
the Commission when he said that its achievements had been
3
"rather slight".
Nevertheless, it is clear that every member
3.

ibid., 1973, Vol I, p. 173, para. 6 (Ramangasoavina).
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wanted to further the success that had already been achieved
the proposa l of certain topics for which there was a belief
there would be success ful complet ion by the Commiss ion was a

materia l element of this hope for continue d success .
Integra lly related to the question of the long-ter m programme and to the above two "broade r issues" was the question of
the Commiss ion's methods of work. At every session since 1949,
the question of improvin g the methods of work had always been

raised by at least one member of the Commiss ion. The twentyfifth session proved to be no exceptio n - every one who spoke on
the subject of the long term programm e also suggeste d possible
means of streamli ning the Commiss ion's mP.thods in order to make
it more efficien t.

Longer session s, longer terms of office,
greater use of sub-com mittees and working groups, the strength en
ing of the Codific ation Division of the Office of Legal Afff.airs ,
a greater consulta tion with experts , the revision of topics already codified , the use of codes and formula tions instead of

articles for conventi ons conclude d at internat ional conferen ces
all these were various possibi lities raised from time to time

during the twenty- third and twenty- fifth sessions ~ But despite
the general view that some form of procedu ral improvem ent was

required the Commiss ion ultimate ly did not make any recomme ndations on this point~ It has been seen that the planning grour
was establis hed in 1975.
The Commiss ion, then, saw itself at its twenty- fifth sessio~
• iit~
r,
1 existenc
,
at the opening o f a new era in
e.116 Consequentl y it was appropr iate that it should have consider ed the
Survey from a wider angle than the agenda item called for, by
looking backward and forward, and by assessin g its own role in
the internat ional law-mak ing order.
•
as b eing

11

•

4.

See especia lly ibid.,
(Tabibi) .

5.

The Commiss ion did, however , repeat the recomme ndation
which it had made at its twentiet h session to increase the
staff of the Codific ation Division of the Office of Legal
Affairs; ibid., Vol II, p. 231, para. 176 (Report) .
ibid., p. 229, para. 163.

6.

1973, Vol I, p. 174, paras. 17-21
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The 1971 Surve y and its subse quent discu ssion in the
Commissi on illus trate d yet again that inter natio nal law
is above
all a devel oping law, a fuid body of rules conti nuall
y being
modi fied by chang es in the world situa tion. This was
why the
1971 Surve y was so diffe rent in chara cter and subst ance
from
the 1948 Surve y - the later docum ent incor porat ed the
produ ct
of two decad es of remar kable polit ical and techn ologi
cal chang e;
whole new topic s of inter natio nal law had emerg ed, and
the older
topic s had to be recon sider ed in the light of recen t
devel opments . Conse quent ly whole new chapt ers - some of which
Laute rpacht would not even have dream ed of in 1948 as being
subje cts
of inter natio nal law - were inclu ded in the Surve y.
Durin g the discu ssion of the long- term progra mme it
was
clear that every memb er of the Comm ission was well aware
of the
conti nuing metam orpho sis of inter natio nal law. vlhile
some express ed prefe rence for the codif icatio n of the tradi
tiona l subjects of inter natio nal law, and while other s prefe rred
the
newer , polit icall y impo rtant topic s, no memb er disag
reed that

the Comm ission 's role was in the foref ront of the devel
opme nt
of inter natio nal law. Emph asis was repea tedly place
d on the
need to revis e the old rul@s to bring them up to date
with recent devel opme nts.

But it becam e equal ly clear that the Comm ission would
not
attem pt to study any of the devel oping subje cts of inter
natio nal
law witho ut the activ e encou ragem ent of the Gene ral
Assem bly.
This went far beyon d the disti nctio n estab lishe d in
the Statu te
betwe en codif icatio n and progr essiv e devel opme nt - it
repre sented the view that, in accor dance with Artic le 13(1) (a)
of the
Char ter, polit ics and law are to a large exten t indis
solub le and
that the best means for disch argin g the Comm ission 's
task is for
the lawye rs (the Comm ission ) and the polit ician s (the
Sixth
Comm ittee) to work in harmo ny. This becam e evide nt
durin g the
discu ssion of the long- term progra mme - each body treat
ed the
other with a respe ct that seeme d almos t wary; neith er
wante d the
Comm ission to adopt a cours e of work that the Comm ission
would
consi der impro viden t; in short , both bodie s were worki
ng toget hec
towar d the common goal of the codif icatio n and progr
essiv e develop ment of inter natio nal law.
Hence the Comm ission at the end
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of its twenty-fifth session merely recorded its suggestions of
topics suitable for future treatment - in effect it was saying
to the General Assembly:
fer.

"These are the subjects which we preYou tell us which ones we ought to study." In reply, the

Sixth Committee recommended that the Commission should study
one of the two topics that had attracted most support in the
latter body.

It did not request the study of responsibility for
lawful acts; instead it recommended a study in the near future,
leaving the decisions of when work on the topic should begin
and how it should be approached to the Commission itself. Four
y o ar s later the process was repeated with the subject of jurisdictional immunities.
The Secretariat also recognised the . Commission's position.
In its comments in the Survey on the susceptibility or otherwise of the codification of various

topics it deliberately

refrained from expressly advising against the study of certain
subjects that the Commission in any case would probably choose
not to study.

On occasions the Secretariat hinted that the
treatment of a certain topic would be inexpedient, but rarely
did it express views that might have been considered coercive.
To this extent, then, the Secretariat, like the Sixth Committee,
recognised that the Commission should have a certain amount of
autonomy in its work. From this paper it can thus be seen that
the chief feature of the relationships between the Secretariat
and the Commission, on the one hand, and the Commission and the
Sixth Committee on the other, is one of co-operation.
The Commission too was aware of its role in the United
Nations law-making process.
It appreciated the assistance given
it by the Secretariat when it discussed the Survey. Similarly,
it appreciated the ostensible independence granted it by the
General Assembly.
But during the Commission's 1971 and 1973
discussions on the long-term programme it also demonstrated its
awareness of its position in the whole United Nations codification effort, to the extent that subjects already covered by
other bodies, or subjects that imported a large non-legal element, g e nerally received little support as potential topics for
future treatment.

-
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The 1971 Survey, like its predecessor in 1948, will
probably go down in international legal history as a remarkable
document that comprehensively reflected contemporary world conditions.

But in its own time it will be remembered for the

practical and scholarly assistance it provided for the reassessment of the Commission's long-term programme of work.
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