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Abstract
The current mechanism for judicial appointments in New Zealand is non-transparent and
lacks sufficient accountability mechanisms. As a consequence, there is ample scope for an
Attorney-General to make appointments based on political or personal preference. In order
to promote actual and perceived judicial independence, and due to New Zealand’s historically
conservative approach to constitutional change, I propose a two-stepped incremental
approach to reform which would gradually erode the individual executive discretion of the
Attorney-General. First, I argue that the criteria for appointment and a mandatory list of
persons to be consulted should be expressly stated in statutory form. As part of this discussion,
I assess why and how merit and diversity criteria should be legislated. This formalised
approach is required to anchor the Attorney-General’s discretion to a prescribed process,
which in turn would lead to increased public accessibility and accountability. Secondly, I
propose the establishment of a Judicial Appointments Commission in New Zealand to act as
an independent advisory body to the Attorney-General. Importantly, by retaining an executive
official as decision-maker, the accountability pathway of ministerial responsibility is also
retained. Ultimately, these steps are necessary to prevent judicial appointments from being
made on a “tap on the shoulder” basis.
Keywords: “Judiciary”, “Appointments”,
“Accountability”, “Diversity”.
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Introduction

Judges in New Zealand possess significant and wide-ranging power. They decide on matters
such as whether a schoolboy can grow their hair beyond their collar, 1 through to restraining the
Prime Minister from making laws by executive decree. 2 To legitimise this binding power, it
follows that the process by which judges are appointed must be accessible, robust and able to
be scrutinised by members of the public.
On these bases, New Zealand’s system for the appointment of judges is constitutionally
unsatisfactory. By convention, the Attorney-General makes judicial appointments, guided in
wide discretion by self-articulated principles. This executive process lacks sufficient public
transparency and precludes any practical accountability mechanisms. It further leaves open the
possibility for “tap on the shoulder” appointments based on the Attorney-General’s personal or
even political preferences. 3
Despite these issues, Parliament ignored the chance to make significant changes to the judicial
appointments process under the Judicature Modernisation Bill 2013. This ran counter to strong
recommendations from the Law Commission that the process and criteria for judicial
appointments should be legislated. 4 Other submissions were made supporting the establishment
of an independent appointments body in New Zealand. In light of Parliament’s inaction, and a
fundamentally conservative approach towards constitutional reform, 5 I will use this paper as a
vehicle to analyse how incremental reform to the current process would result in a more
robustly and transparently selected judiciary.
First, in Part II, I will frame the key issues for reform by critiquing the flaws and merits of the
current appointments process. Secondly, using evidence from previous movements for change,
I will argue that the first incremental step of reform should be the legislation of transparent
criteria for appointment and a list of mandatory parties who the decision-maker must consult
with. Within this discussion in Part III, I will address why and how New Zealand should adopt
a statutory criterion requiring diversity to be considered in judicial appointments. Importantly,
my analysis of diversity does not seek to explore deeper social, cultural or racial issues, but
instead the mechanism by which diversity might be included into judicial appointments.
In Part IV, I will argue that the second incremental step of reform should be to establish a
Judicial Appointments Commission in New Zealand as an independent advisory body to the
Attorney-General. This group decision-making process would provide robust and transparent
recommendations to the Attorney-General, either in singular name or shortlist form. In this
discussion, recent reform experiences from the United Kingdom and Canada will be used to
highlight how a Judicial Appointments Commission could be composed in New Zealand and
how it would improve accountability pathways. Further to this recommendation, I will assess
whether Parliament should take a third step to re-vest the appointment power in an independent
1
2
3

4

5

Battison v Melloy [2014] NZHC 1462.
Fitzgerald v Muldoon [1976] 2 NZLR 615 (SC).
Geoffrey Palmer and Andrew Butler A Constitution for Aotearoa New Zealand (Victoria University Press,
Wellington, 2016) at 139–140.
Law Commission Review of the Judicature Act 1908: Towards a New Courts Act (NZLC R126, 2012) at
R12–R17 [Law Commission Report].
Interview with Robin Palmer, Professor of Law at the University of Canterbury (The Law Foundation, NZLF
Snapshot Series, 13 September 2017).
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body. Ultimately, I will conclude that this proposition is only necessary against a backdrop of
wide constitutional change. This is because it removes the accountability mechanism of
ministerial responsibility, and requires considerable further research on its practical and
constitutional consequences in New Zealand.
In assessing the need for reform, I have grounded my analysis in constitutional principle.
Underlying my critique of the current executive appointments process is the notion that the
appointment of judges and their continued independence from the executive and legislature are
key ingredients for a “democracy based on the rule of law”. 6 In this way, any appointments
system must be independent from political or personal preference. Furthermore, because judges
exercise considerable public power in determining, enforcing and protecting the rights of
citizens, the judicial appointments process in New Zealand must be more publicly transparent. 7
It is therefore vital that “all judges should be appointed by a transparent process, with clear
criteria, and adequate and appropriate consultation” to preserve the court’s legitimacy in
binding dispute resolution between citizens and the state. 8 Consequently, I will use the
principles of judicial independence and transparent government to test against the current and
proposed systems of appointment throughout this paper.
For reasons of scope, I will only refer to the appointment of judges to the High Court, Court of
Appeal and Supreme Court in New Zealand (together, “the senior courts”) in this paper. The
appointment mechanism for the District Court is different in nature and process, 9 and falls
outside the intended reach of this paper. I also acknowledge that while I have broken down this
reform process into discrete progressive steps, a future government may have an appetite for
drastic or immediate change in the appointments process. In that case, the arguments advanced
in this paper remain equally valid, albeit in concurrent form.

II

Framing the Issues: The Current Appointments Process

A

Introduction

In New Zealand, constitutional convention holds that judges are appointed to the senior courts
by the Governor-General on the advice of the Attorney-General, who acts in his or her role as
First Law Officer of the Crown. 10 Therefore, any appointment is effectively decided by the
Attorney-General. 11 He or she will typically seek the advice of the Chief Justice and the
Solicitor-General by convention. 12 In practice, while the executive branch of government
makes judicial appointments, the Attorney-General is required by constitutional convention to
6
7
8

9
10

11

12

Geoffrey Palmer “The Judiciary as an Institution” (2015) 46 VUWLR 257 at 257.
At 257.
Advisory Group on the Establishment of the Supreme Court Replacing the Privy Council: A New Supreme
Court (April 2002) at 39; BV Harris “A Judicial Commission for New Zealand: A Good Idea that Must not
be Allowed to Go Away” (2014) NZ L Rev 383 at 385.
Ministry of Justice Judicial Appointments: Office of District Court Judge (August 2012).
Cabinet Office Cabinet Manual 2008 at [1.12]–[1.13]; although the Attorney-General described this process
as a prerogative power established under letters patent in a recent Official Information Act 1982 request:
Attorney-General’s response to request for information on the appointment of van Bohemen J to the High
Court (Obtained under Official Information Act 1982 Request to Hon Christopher Finlayson, AttorneyGeneral); see also Senior Courts Act 2016, s 100.
Courts of New Zealand “Appointments” (2017) <www.courtsofnz.govt.nz>; Senior Courts Act 2016, s 100;
Geoffrey Palmer Reform: A Memoir (Victoria University Press, Wellington, 2013) at 300–301.
Courts of New Zealand, above n 11.
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act independently of any political considerations. 13 Beyond these conventional norms, and a
few self-articulated guiding principles, 14 the Attorney-General is unfettered in their discretion
to make appointments. Consequently, the issues in the current system relate to judicial
independence from executive influence, and transparency in government.
These issues can broadly be stated in four main categories. First, there is an absence of a list of
persons which the Attorney-General is required to consult before making any appointment.
Secondly, there are no fixed appointment criteria which the Attorney-General is required to
apply when making appointments. Even in his self-articulated Judicial Appointments Protocol
(the “protocol”), the current Attorney-General does not define “merit” or “diversity”, nor
provide tangible mechanisms by which they might be considered. Thirdly, the SolicitorGeneral typically plays an active administrative and consultative role in appointments, despite
often being later appointed to the judiciary themselves. Lastly, in questioning the first three
issues above, the current process lacks tangible accountability mechanisms to scrutinise the
decision-maker.
The lack of transparency and accountability in the current system was considered in
Parliament’s recent Judicature Modernisation Bill process, which aimed to “[provide] courts
that are modern and accessible for New Zealanders”. 15 Consequently, to increase openness and
integrity in the selection and appointment process, s 93 of the Senior Courts Act 2016 was
enacted. That section requires the Attorney-General to publish information explaining how he
or she makes judicial appointments and seeks expressions of interest from judicial candidates. 16
It is my view that this perceived transparency ‘reform’ is merely a token gesture. While this
new statutory duty appears constitutionally important, it embodies the current government’s
attitude towards judicial appointments – retaining the status quo. This is evidenced by the fact
that the Attorney-General has not updated the protocol since 2014. 17 Consequently, the
protocol still refers to the Judicature Act 1908 and the Supreme Court Act 2003 as the
instruments for the appointment of judges in New Zealand, rather than the Senior Courts Act
which consolidates those two statutes. 18 Disregarding its incorrect citations, the protocol is
useful to examine the Attorney-General’s articulation of the judicial appointment process in
New Zealand.
In light of the four issues stated above, and due to Parliament’s inaction, I will now critique the
Attorney-General’s articulation of the current process in the protocol.
B

Background and Outline of the Protocol

The protocol applies to New Zealand’s senior courts. 19 Fundamentally, it states that the
appointment of judges reflects two main constitutional goals: “to settle disputes between
13
14

15

16
17
18
19

Courts of New Zealand, above n 11.
Crown Law Office “Judicial Appointments Protocol” (21 May 2014) <www.crownlaw.govt.nz> at 1 [Crown
Law Office “Protocol”].
Hon Amy Adams MP “Bill updates 108-year courts legislation” (11 October 2016) Beehive Government
Website <www.beehive.govt.nz>.
Senior Courts Act 2016, s 93.
Crown Law Office “Protocol”, above n 14, at 1.
Senior Courts Act 2016, s 3.
The highest court is the Supreme Court, which consists of the Chief Justice and four to five other judges.
This is followed by the Court of Appeal, which consists of a President and five to nine other judges, and then
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citizens and the state, and in doing so, to clarify and declare the law of New Zealand”. 20 This
is because the foundational principle of the judiciary is that “organised society needs courts to
be confidently accepted as the legitimate fora for resolving disputes”. 21 Unlike other roles in
government, judicial appointments often last for 20 years or more. 22 Due to this tenure, a loss
of public confidence in the judiciary can lead to longstanding barriers to justice in the courts. 23
Importantly, the protocol states that the separation of powers between the three branches of
government ensures that the judiciary considers issues independently and free from
“inappropriate pressures” such as politics. 24 For this to occur, “the judiciary must appreciate
that they are not part of the political process and the public [must] understand” the
constitutional bounds of each branch. 25 In essence, an independent judiciary is required in order
to “objectively and fairly apply the law that binds the other branches [of government]”. 26
It follows that the legal structure of government must hold the judiciary as actually, and in
perception, to be independent from the executive and all other individuals and organisations. 27
As a consequence, this must include a judicial appointments process that has a key aim of
“furthering … the actual and perceived independence of the judiciary”. 28
To address these constitutional demands the current Attorney-General, Hon Christopher
Finlayson MP, has written a foreword to the protocol. 29 In his foreword, he articulates six
principles to ensure transparency and integrity in the appointment process: 30

20
21
22
23
24
25

26
27
28
29
30

(i)

Clear and publicly identified processes for selection and appointment;

(ii)

Clear and publicly identified criteria against which persons considered are
assessed;

(iii)

Clear and publicly identified opportunities for expressing an interest in
appointment;

(iv)

A commitment to actively promoting diversity in the judiciary without
compromising the principle of merit selection;

(v)

Advertising for expressions of interest, recognising that selection should
not always be limited to those who have expressed interest;

the High Court, which consists of the Chief Justice and no more than 55 other judges. Judges sitting on all
of these Courts are considered Judges of the High Court: Senior Courts Act 2016, ss 6–7, 45 and 66.
Crown Law Office “Protocol”, above n 14, at 2.
BV Harris, above n 8, at 385.
Law Commission Report, above n 4, at [5.2]
At [5.3].
Crown Law Office “Protocol”, above n 14, at 2.
John G. Roberts, Chief Justice of the United States of America “In Conversation” (Public Lecture at Victoria
University of Wellington, 26 July 2017) <www.victoria.ac.nz>.
John G. Roberts, above n 25.
BV Harris, above n 8, at 385.
At 384.
Crown Law Office “Protocol”, above n 14, at 1.
At 1.
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(vi)

Maintaining, on a confidential database, a register of persons interested in
appointment.

Bearing these principles in mind, and the legal requirement that senior court judges must have
held a practising certificate as a barrister or solicitor for at least seven years, 31 the protocol
provides a diagram to explain the current process for High Court appointments: 32

While this diagram appears to show a robust and thorough approach to judicial appointments,
it is not necessarily indicative of the true nature of the process. Significantly, the AttorneyGeneral has the constant discretion to circumvent the protocol. In practice, it is likely that the
expression of interest stage is largely negated by the opportunity for candidates to be nominated
by the Attorney- or Solicitor-General. 33 Problematically, this only involves “such consultation
as [the Attorney-General] believes necessary”, before appointing a judge from that shortlist.34
There are also no means to access information about candidates who have expressed interest,
31
32

33
34

Senior Courts Act 2016, s 94.
Should the process work as prescribed in the protocol, candidates who have expressed interest are rated by
the Solicitor-General in consultation with senior members of the judiciary and legal profession. The
Solicitor-General then categorises these candidates on the longlist as either suitable for immediate
appointment, possibly suitable within two to three years, and those in neither category. If the AttorneyGeneral so chooses, he or she may consult on those candidates or interview them, before the SolicitorGeneral undertakes significant background checks to “confirm there are no matters in their background of a
sort that might cause difficulties after appointment”. Finally, the Attorney-General notifies Cabinet of an
appointment by convention, before recommending the candidate to the Governor-General for official
appointment: Crown Law Office “Protocol”, above n 14, at 4–6.
At 4–5.
At 5; the protocol states that in practice this will always include consultation with the Chief Justice.
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or whether an appointment has come from within those expressions or outside of them. 35 While
it is important to retain the Attorney-General’s power to appoint the best possible candidate, it
is my view that the protocol tip-toes around the significant potential for an Attorney-General
to appoint the judiciary on a discretionary ‘tap on the shoulder’ basis. It is apparent that the
Attorney-General’s current discretion grants them the power to bypass a rigorous consultation
process and ignore the merit of other candidates. 36
For appointments to the appellate courts the protocol outlines a slightly different, but further
problematic, process. These appointments are generally made from serving judges of the High
Court, who are already known to the Attorney-General. 37 Consequently, there is no expression
of interest advertisement, 38 encouraging “tap on the shoulder” appointments. This danger of
appointments by personal or political preference is heightened for the appellate courts because
candidates will have “already demonstrated their abilities as judges and possibly where they sit
on the legally liberal to legally conservative spectrum”. 39 The only safeguard in this process is
that by convention the Attorney-General acts on the advice of the Chief Justice (who will confer
with other appellate court judges) to create a shortlist of no more than three names. 40 Then,
after considering the “overall make-up” of the court, the Attorney-General makes his or her
recommendation. 41 By waiving the expression of interest process, stating that the AttorneyGeneral will already know the candidates, and allowing him or her to determine the
composition of the bench, the protocol reinforces even greater executive discretion with regard
to appellate court appointments.
Consequently, even the perfect operation of the protocol is not without flaws. This is primarily
due to the fundamental roles of the Attorney- and Solicitor-General providing obstacles to
accountability and transparency, and the absence of safeguards against the Attorney-General’s
unfettered discretion. While the Attorney-General’s self-articulated guiding principles appear
to embody a robust and transparent process, there are no means by which the Attorney-General
can practically be held to account for acting outside the scope of the protocol. As a result, New
Zealand’s appointments process by an executive individual “remains unsatisfactory when
tested against constitutional principle and when contrasted with the successful experience of
judicial commissions in comparative jurisdictions”. 42 This is because there is scope for judicial
independence to be compromised by the “influence of executive government” or the “personal
preferences of [the] Attorney-General”. 43 The role of the Attorney-General as a singular
discretionary decision-maker, and the Solicitor-General as a potentially interested party must
be examined to assess the holes in accountability and transparency in the current process.

35

36
37
38

39
40
41
42
43

Persons who have expressed interest as judicial candidates are retained on a confidential register by the
Attorney-General’s Appointments Unit: Crown Law Office “Protocol”, above n 14, at 4.
Palmer and Butler, above n 3, at 139–140; BV Harris, above n 8, at 387.
Crown Law Office “Protocol”, above n 14, at 7.
At 7; bizarrely, there is no available information in the protocol or elsewhere on how the Chief Justice is
selected.
BV Harris, above n 8, at 390.
Crown Law Office “Protocol”, above n 14, at 8.
At 8.
BV Harris, above n 8, at 384.
At 384–385.
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The Roles of the Attorney- and Solicitor-General

The Attorney-General is the First Law Officer of the Crown, 44 who by constitutional
convention appoints judges apolitically, independent from other ministers. 45 However, he or
she appears to remain a minister exercising an executive function during the appointments
process. 46 I argue that this distinction raises several key issues with accountability pathways
and transparency.
First, there are not enough safeguards in the High Court appointment process to ensure that the
Attorney-General does not simply follow personal or political preference. 47 Most worryingly,
Geoffrey Palmer has stated that as Attorney-General he “tried hard to put a stamp on the
judiciary” and that personal preferences “play an important role” in judicial appointments. 48
Furthermore, the Attorney-General “may hold other portfolios and … may be presumed to be
committed to the general ideology of the incumbent government”. 49 This can create a perceived
lack of judicial independence from the executive. 50 Grounding this evidence against the
protocol, the Attorney-General’s wide-ranging discretion allows a choice of whether they
consult on the shortlist of candidates, whether they interview any of those candidates, and who
will ultimately be appointed. 51 As a result, the current process for High Court appointments
exists with “little expectation of candidates taking the initiative to apply”. 52 I argue that this
provides copious scope for an Attorney-General to appoint judges on a “tap on the shoulder”
basis, using his or her wide-ranging discretion to bypass due process. 53
Secondly, and perhaps more concerningly, the distinction between the Attorney-General’s role
as a minister or First Law Officer leads to a lack of accountability measures grounding his or
her discretion. Significantly, the Attorney-General uses this distinction to reject Official
Information Act 1982 requests into judicial appointments because he holds judicial
appointments information in his capacity as First Law Officer of the Crown. 54 This has been
upheld by several Ombudsman reviews. 55 Consequently, no information used or generated in
the judicial appointments process will fall under the scheme of that Act or be made available
to the public. The Attorney-General also has no obligation to periodically or individually report
on appointments, nor are they amenable to judicial review. The only apparent safeguard within
the High Court appointment process appears to be the role of the Chief Justice, who can

44

45
46
47
48

49
50
51
52
53
54

55

Philip A Joseph Constitutional and Administrative Law in New Zealand (4th ed, Brookers, Wellington, 2014)
at 822; EW Thomas "The Independence of the office of Attorney-General" [2009] NZLJ 213 at 213.
BV Harris, above n 8, at 393.
At 393.
At 384–385.
Geoffrey Palmer “Judicial Selection and Accountability: Can the New Zealand System Survive?” in BD
Gray and RB McClintock (eds) Courts and Policy: Checking the Balance (Brookers, Wellington, 1995) 11
at 47; Palmer Reform: A Memoir, above n 11, at 302.
BV Harris, above n 8, at 394
At 394.
Crown Law Office “Protocol”, above n 14, at 4–5.
BV Harris, above n 8, at 388.
Palmer and Butler, above n 3, at 139–140; BV Harris, above n 8, at 387.
Attorney-General’s response to request for information on the appointment of van Bohemen J to the High
Court (Obtained under Official Information Act 1982 Request to Hon Christopher Finlayson, AttorneyGeneral).
Rachel Pettersen Ombudsman’s Finding on a Complaint by George Morrison against the Attorney-General
under the Official Information Act 1982 (OIA) (5 September 2017).
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influence and veto the shortlist of candidates before the Attorney-General makes their
decision. 56
Despite this, one of the key arguments for the Attorney-General retaining the power of
appointment is that it allows for political accountability in Parliament. 57 This is because
ministerial responsibility gives “democratic legitimacy” to appointments, 58 in that the
Attorney-General may be subjected to criticism in Parliament for their decisions. 59 The flow
on effect is one of deterrence. As the Attorney-General will be aware of political accountability,
he or she will therefore be motivated to make thorough decisions. 60 In fact, New Zealand’s
current system of executive appointment is described by the Ministry of Justice as a
“democratic model that facilitates ministerial accountability to Parliament for all decisions
related to judicial appointments”. 61 However, in practice, it is questionable whether Parliament
would inquire into the Attorney-General’s exercise of discretion. 62 This is evidenced in
situations of judicial misconduct, where Parliament has not required the Attorney-General to
account for the appointment of the judge in question. 63 There is also a danger that the AttorneyGeneral could attempt to side-step this accountability pathway by distinguishing his or her
appointments role as a non-partisan First Law Officer of the Crown, not subject to ministerial
responsibility. It is worth investigating whether the Attorney-General should be required to
make appointments in his or her ministerial capacity to ensure the availability of political
accountability.
The other issue with political accountability is that in holding the Attorney-General to account,
“critics would inevitably look beyond … to [the] government for attribution of blame”. 64 This
would undermine judicial independence and the separation of powers in New Zealand. 65 In
such a situation, the incumbent government would have little power to change or revoke an
appointment. This is because they could only “exercise a right held in common with everybody
else to initiate the judicial discipline process” under the Judicial Conduct Commissioner and
Judicial Conduct Panel Act 2004. 66 In reality, this would only ever relate to the judge’s conduct,
and could not be used to review the process or substance of their appointment by the AttorneyGeneral. Nevertheless, it is my view that the threat of political backlash may be a reason for
retaining at least some appointment power in the Attorney-General, and should be considered
in any reform in light of its justification for the current process.
Thirdly, further to the role of the Attorney-General, the current model allows the SolicitorGeneral to threaten the independence of the judiciary. 67 This is because while the Solicitor56

57
58

59
60
61

62
63
64
65
66
67

Crown Law Office “Protocol”, above n 14, at 5; Palmer “Judicial Selection and Accountability”, above n
48, at 43; Palmer Reform: A Memoir, above n 11, at 300-301.
Palmer “Judicial Selection and Accountability”, above n 48, at 82–83.
Michael Kirby "Modes of Appointment and Training of Judges - A Common Law Perspective" (2000) 26
Commonwealth Law Bulletin 540 at 544.
Palmer “Judicial Selection and Accountability”, above n 48, at 42.
BV Harris, above n 8, at 396.
Ministry of Justice Appointing Judges: A Judicial Appointments Commission for New Zealand? A Public
Consultation Paper (April 2004).
BV Harris, above n 8, at 395.
At 395.
At 396.
At 396.
At 396.
At 395; Palmer “Judicial Selection and Accountability”, above n 48, at 52.
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General generally assists the Attorney-General with administrative matters in appointments,
there is a significant history of Solicitors-General subsequently being appointed senior court
judges. 68 Therefore, I argue that a Solicitor-General should not be allowed to influence the
appointment of judges who will be their “future colleagues on the bench”. 69 This is because
these appointees, when consulted by the Chief Justice regarding future appointments, can
favour a former Solicitor-General who assisted with their own appointment. 70 Furthermore, the
Solicitor-General is a litigator who acts on behalf of the Crown, and should not be able to
influence the judges which he or she will appear in front of. I argue that the Solicitor-General
is a party too interested in the outcome of judicial appointments to be involved in the process,
even administratively.
A unique and pertinent illustration of the current process was the appointment of Pheroze
Jagose to the High Court in July 2017. Importantly, there is no reason to query his appointment
on a substantive level, due to outstanding personal characteristics and an impressive record as
a barrister. 71 There is, however, an element of awkwardness in his selection. This is because
Jagose J is the brother of the current Solicitor-General, who typically plays an important
assistive role in judicial appointments. One can only assume that the Solicitor-General would
have recused herself in this case, although there is no formal way to access information on this
point. Due to the relatively small nature of New Zealand’s legal profession, perceived conflicts
of interest are often unavoidable. To minimise the risk of any such perceptions, reform of the
current process would lead to greater transparency and accountability in similar awkward
appointments.
It must also be remembered that it is legally possible for the Attorney-General to unilaterally
overhaul the judicial appointments process. Without any mandatory requirements in law, the
Attorney-General could simply ignore constitutional convention and create a new process
altogether. 72 Such a move would raise significant political and constitutional issues. With this
in mind, and the above concerns over a lack of transparency and accountability in the current
process, it must be asked how to best fetter and monitor the Attorney-General’s discretion.
For these reasons, statutory reform should be considered to anchor the Attorney-General, or
other alternative decision-maker, to legally enforceable standards which would ensure that the
process is publicly available for scrutiny. 73 In the absence of legislation, two of the key
mechanisms in the protocol which attempt to fetter the Attorney-General’s discretion are
appointment criteria and consultation with interested parties.
D

Current Criteria for Appointment and Consultation Process

Primarily, the protocol states that judicial appointments are made “on the basis of merit”. 74
Despite this, “there is a commitment to actively promoting diversity in the judiciary, taking
into account all appropriate attributes”. 75 Problematically, there is no explanation of what an
68
69
70
71
72
73
74
75

BV Harris, above n 8, at 395; for example Collins, Arnold, McGrath, Neazor, White, Savage and Wild JJ.
At 395.
At 395.
New Zealand Law Society “New High Court Judge Appointed” (11 July 2017) <www.lawsociety.org.nz>.
BV Harris, above n 8, at 386.
At 391–392.
Crown Law Office “Protocol”, above n 14, at 3.
At 3.
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“appropriate attribute” might be. The protocol justifies this by optimistically stating that the
Attorney-General is a decision-maker who will “ensure a consistent and principled approach”
to judicial appointments. 76 With respect, it is my view that blind trust in the Attorney-General’s
decision-making ability is constitutionally dangerous. There is currently no indication of what
the Attorney-General considers “merit”, and even whether this is subjectively or objectively
considered. There are also no means to ascertain who the Attorney-General may have
consulted, if anyone.
This lack of transparency is best illustrated under the equivalent discretionary executive
appointments system in Australia. 77 Notably, Hayne J was appointed to the High Court of
Australia when “the Attorney-General simply telephoned one afternoon to offer him the
position, confirmed the appointment half an hour later, and it was publicly announced 20
minutes after that”. 78 To avoid such a situation, New Zealand must be able to compare any
decision the Attorney-General makes against clear criteria for appointment and be satisfied that
the correct interested parties have been consulted. Under the current protocol, this is not the
case.
It is worth noting, however, that the protocol does articulate some key personal characteristics
that a successful candidate should embody. These are designed to acknowledge the judiciary’s
role in making decisions that affect the rights of individuals and the public. 79 To ensure that a
prospective judicial candidate is suitable to be a High Court Judge, they must exemplify the
following four characteristics: 80
(a) Legal ability: including a “sound knowledge of the law and experience of its
application” and the “capacity to discern general principles of law and in doing
so weigh competing policies and values”, as well as the “overall excellence of
[the] person as a lawyer demonstrated in a relevant legal occupation”;
(b) Qualities of character: including honesty, impartiality, patience and other
qualities relating to integrity and good judgment;
(c) Personal technical skills: including effective oral and written skills, mental
agility, and efficiency and clarity in judgment; and
(d) Reflection of society: in that the prospective candidate will be “aware of, and
sensitive to, the diversity of modern New Zealand society” as well as New
Zealand’s “life, customs and values”.

While it might be inferred that these are appointment criteria, or even a definition of merit, it
is unclear how they might be assessed. The only information that a prospective candidate will
need to provide in the process is a curriculum vitae, a declaration that “there are no matters of
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the sort that might cause difficulties after appointment”, and a completed expression of interest
form. 81
The expression of interest form is accessible on the Crown Law website. 82 Its purpose is to
provide a range of personal information to supplement the candidate’s curriculum vitae. 83
Generally, it relates to a candidate’s work history and legal experience. 84 Notably, the form
requires the candidate to identify their gender, ethnicity and iwi affiliations. 85 However, this is
qualified by a heading that states “the following information is for statistical purposes”. 86
Despite the Attorney-General’s articulation of the importance of diversity, 87 the expression of
interest form makes it unclear whether a candidate’s gender, ethnic and cultural diversity are
in fact substantive considerations. Furthermore, the Attorney-General can simply choose to
circumvent the expression of interest stage by using his or her discretion to nominate a different
candidate who has not applied. 88 This discretionary power tends to undermine the robustness
of the process by allowing the Attorney-General to bypass the stage at which a candidate’s
application can be compared against criteria.
Puzzlingly, the only real qualification of diversity considerations appears in the protocol’s
explanation of appellate court appointments: 89
In addition to the criteria by which [High Court] judges are selected, the AttorneyGeneral will consider the overall make-up of the court, including the diversity of the
bench and the range of experience and expertise of the current judges. The appellate
courts should consist of judges who collectively represent a range of expertise,
skills, experience, qualities and perspectives.

By framing this consideration “in addition” to the High Court process, the protocol appears to
suggest that the High Court does not include a consideration of the “diversity of the bench”. 90
One can speculate that an appellate court sitting with multiple judges might require a further
diversity requirement to ensure a range of personal values are present in cases of significance. 91
However, by stating that the appellate courts should consist of a range of diverse judges, the
inference can be made that this is not a priority for High Court appointments.
Significantly, this might lead to a paradox in the appointment of a diverse judiciary. If the
published High Court process does not require a consideration of diversity, then the potential
exists for a homogenous bench in the High Court. Consequently, when the Attorney-General
selects appellate court appointments from judges of the High Court, his or her consideration of
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the diversity of the bench can extend only as far as judges who may have been appointed
without judicial diversity in mind.
It is of course difficult to tell whether this paradox is evident in practice, as the AttorneyGeneral holds significant discretion in the appointment of High Court judges. It is possible that
diversity plays an important role in his considerations and consultations, as articulated in his
principles in the protocol. 92 However, it must be remembered that these are not mandatory
considerations, and could be disregarded by the current or future Attorneys-General at any
stage. It also must be noted that ss 95 and 96 of the Senior Courts Act 2016 allow for the
appointment of a Judge to the Court of Appeal or Supreme Court without experience on the
High Court bench. This could circumvent the diversity paradox, but is highly unusual in
practice. 93 With confusion over what constitutes “merit” or “diversity”, and no concrete terms
by which the public can be confident that the Attorney-General assesses candidates, there is a
need for legislative reform designed to anchor his or her discretion.
Furthermore, there are insufficient means to ascertain who the Attorney-General may have
consulted for each appointment, and whether these parties were appropriate persons. In any
given appointments process, consultation is a key element to ensure that a wide range of
opinions inform the ultimate decision. 94 Currently, the Attorney-General commonly consults
with the Chief Justice and anyone else who “he or she believes necessary”. 95 In practice, it is
likely that a “heavy dependence” is placed on consultation. 96 However, Parliament’s inaction
and a governmental attitude that “there is no suggestion that the present procedure has not
served the country well”, 97 has left the Attorney-General still able to simply consult anyone
“he or she believes necessary”. 98 In essence, the Attorney-General is free to consult everyone
or no one. This could lead to either inefficient use of executive time or, more dangerously, a
process by which key stakeholders are not adequately involved. In the absence of a legislative
list against which consultation can be tested, the Attorney-General’s process remains nontransparent, and ultimately inaccessible by meaningful accountability mechanisms.
After a close examination of the current protocol, it is apparent that there are inadequate
safeguards against the Attorney-General’s wide-ranging individual discretion. This raises four
significant issues of transparency, accountability and judicial independence. First, the
Attorney-General is not bound to consult any parties during the process. Secondly, he or she is
not bound to follow clear merit or diversity criteria when making appointments. Thirdly, the
Solicitor-General may be perceived to be an interested party in any appointment. Lastly, the
current process lacks a tangible means of accountability against the decision-maker. For these
reasons, New Zealand must consider legislative reform.
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III

The First Step: Legislating the Current Process

A

Introduction

The importance of legislating the judicial appointments process is best illustrated by the
Judicature Modernisation Bill 2013, which gave Parliament the opportunity to consider
statutory reform. Part 1 of the Bill became the Senior Courts Act 2016, and aimed to “enhance
public confidence in the justice system through clearer, updated statements of how the senior
courts are arranged and operated”. 99 In the general policy statement of the Bill, the reform is
described as implementing “the Government’s response to the Law Commission’s
report Review of the Judicature Act 1908: Towards a New Courts Act”. 100 While the
Government’s response was to reject nearly all of the Law Commission’s recommendations,
their constitutional basis and subsequent debate during the Judicature Modernisation Bill is
useful to inform the argument for legislating the appointments process.
Primarily, legislation of the appointments process would ensure that the Attorney-General
operates within a “transparent process, with clear criteria, and adequate and appropriate
consultation”. 101 Because the current protocol exists only as a “matter of convention”, it is
difficult to tell whether it is used for senior courts appointments. 102 As a result, and due to
evidence of “uneven” employment of procedural mechanisms by different AttorneysGeneral, 103 “it would engender public confidence and transparency to state [the process]
explicitly”. 104 In their submissions on the Bill, the Law Society concluded that a lack of “formal
checks and balances … upon the executive’s power to appoint judges” was a “matter of such
constitutional importance” that required urgent legislation of the process. 105
Legislation of the Attorney-General’s appointment power also has significant benefits for
public accountability. Because an appointments process empowered by statute would become
a “statutory power of decision”, it is possible that the Attorney-General’s decision could
become amenable to judicial review on the grounds of legitimate procedural expectation.106
While this would be open to arguments over intensity of review, “the underlying principle that
the judicial review jurisdiction of the High Court is available to oversee the legality of public
authority decision-making” should be upheld for judicial appointments. 107 At the very least, it
is my view that this extra accountability pathway would act to deter the Attorney-General from
acting outside the scope of any legislated process or criteria.
Although it is apparent that reform would have significant constitutional benefits for New
Zealand’s judicial appointments process, the question must be asked why Parliament has been
reluctant to make changes. I argue that this is best illustrated by an analysis of how reformists
99
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have argued for statutory appointments processes in the past. Proposals of legislative reform in
New Zealand have generally fallen into one of three distinct categories, either:
(1) retaining the Attorney-General as the decision-maker, but creating better
accountability and transparency through statutory appointment criteria
and mandatory consultation requirements;
(2) retaining the Attorney-General as decision-maker, but creating an
independent advisory body which recommends appointments to the
Attorney-General, thus limiting his or her discretion; or
(3) replacing the Attorney-General as the decision-maker with an
independent body.
Most movements for reform in New Zealand have sat under the first category, which reinforces
the current process in clear and transparent statutory form. The second view, which I term the
“mixed approach”, is one that gained traction in the United Kingdom’s establishment of a
Judicial Appointments Commission in 2005. The third (and most radical) category, usually
raised by academics, argues for the re-vesting of the appointments power a completely
independent body. 108 The issue, however, is that these approaches have been considered as
disparate and irreconcilable. The result is that reformists agree that the process needs
constitutional change, but cannot agree how reform should proceed. For this reason, the path
to change is decelerated by academic and legal disagreement.
Consequently, rather than isolating the different movements for legislative reform into three
separate categories, I argue that the better view is to see each category as an incremental step
towards complete judicial appointments reform. It is my view that the first logical step to
improve accountability and transparency in the process is the legislation of criteria for
appointment and a mandatory list of persons that the Attorney-General must consult. While
this retains the Attorney-General as decision-maker, it largely anchors him or her to explicitly
stated procedural requirements. The second incremental step is a review of whether the
Attorney-General should remain as the decision-maker, or should be restricted or replaced by
an independent body. The viability and scope of a Judicial Appointments Commission in New
Zealand is considered in Part IV.
Having framed the transparency and accountability benefits of legislative reform and how it
might be achieved, I will now consider the first step of incremental reform in this Part III. This
is a question of why and how the consultation process and appointment criteria should be
included in statute.
B

Consultation Criteria

In any given appointments process, consultation is a key element to ensure that a wide range
of opinions inform the ultimate decision. 109 Currently, the Attorney-General commonly
consults with the Chief Justice and anyone else who “he or she believes necessary”. 110 In
essence, the Attorney-General is free to consult everyone or no one. This could lead to either
108
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inefficient use of executive time or, more dangerously, a process by which key stakeholders
are not adequately involved. In practice, the current Attorney-General has stated that: 111
The consultation undertaken for vacancies in the High Court usually includes the
Solicitor-General, the Chief Justice, the Presidents of the New Zealand Law Society
and the New Zealand Bar Association and the relevant Heads of Bench. In addition,
depending on the circumstances, I may also consult more widely in the community.
... [A]ny consultation must be sufficiently flexible to allow me, as AttorneyGeneral, to consult with others as the circumstances arise.

As the Law Commission and Law Society note, there would be no additional burden in
legislating mandatory consultation with those parties mentioned above by the AttorneyGeneral. 112 In addition, a further clause could be written to read, “and any other appropriate
persons”. This would ensure the consultation process remained “sufficiently flexible” as
stressed by the Attorney-General, while still holding the decision-maker to a mandatory
consultation list. Importantly, the Law Commission noted that “submitters almost unanimously
agreed with this formulation, and with our proposed list of people to be consulted”. 113
While I agree with all the other people to be consulted, I argue that the Solicitor-General should
not be involved in the consultation process. This is because of the history of Solicitors-General
being subsequently appointed to the bench, and the danger that a Solicitor-General may be able
to influence their future colleagues or the judges that they appear in front of in their current
role as a Crown lawyer. As a consequence, I suggest the following provision is inserted into
statute, based on the Law Commission recommendations: 114
(1) Before making any appointment, the Attorney-General is required to consult:
(a) the Chief Justice, in the case of an appointment to the Senior Courts, and
the Chief District Court Judge, in the case of appointment to the District
Courts;
(b) the Head of Bench of the court to which the appointment will be made;
(c) the President of the New Zealand Law Society;
(d) the President of the New Zealand Bar Association; and
(e) such other persons as he or she considers to be appropriate.

This approach appears consistent with consultation processes in similar jurisdictions using
executive appointment. Legislation in both the United Kingdom and Canada requires the Chief
Justice to be consulted, as well as a member of the court to which the appointment will be
made. 115 Given the small number of appointments each year and the small size of New
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Zealand’s legal profession, further consultation with the Presidents of the Law Society and Bar
Association would not be overly onerous. Importantly, those parties would provide further
reference as to a candidate’s character and skill that a sitting judge might not otherwise be able
to provide. The Attorney-General’s discretion would be retained in para (e), which empowers
them to consult any other “appropriate” persons. Such a provision would also expressly allow
Attorneys-General to look beyond traditional candidates from the independent bar, and seek
appropriate references. In practice, this might include the Māori Law Society or Women’s
Lawyers Association, but these are not included as mandatory consulted parties as they would
not be necessary or appropriate for all appointments. 116
Significantly, the Law Commission also recommended that consultation should be mandatory
for elevations of judges to higher courts. 117 The current protocol holds that a full consultation
is only necessary for “first instance” appointments, and not for appointments to the appellate
courts. 118 However, because the “profession has a vital interest in [promotions to the appellate
courts] [it] is likely to have information that would be of substantial importance in making
promotions”. 119 Because there are very few appellate court appointments, I hold the view that
there would be no extra burden on the Attorney-General to undertake a full consultation
process. 120
Having assessed why the Attorney-General should be bound by mandatory consultation
provisions, and who those consulted parties should be, it must then be asked by what criteria
the Attorney-General should measure each candidate.
C

Statutory Criteria for Appointment

While critics of statutory appointment criteria argue that a decision-maker’s flexibility in
appointments should not be restricted by legislation, the Law Commission recommended that
the use of statutory criteria was necessary for “public confidence and transparency”. 121 Because
it is difficult to tell whether the Attorney-General applies the criteria from the current protocol,
“it would engender public confidence and transparency to state them explicitly [in legislation]”
in order to hold him or her to account for their application. 122 The key question is then over
which criteria should be included in statute. A common starting point involves two criteria:
merit and diversity.
1

Merit

In the United Kingdom, Australia and New Zealand, decision-makers stress the importance of
merit as the primary criterion in any judicial appointment. 123 However, merit is often
unproblematically accepted as an objective standard by which decision-makers justify their
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appointments. 124 Problematically, merit “shifts in cultural and social values” across different
temporal and political periods, 125 and inherently retains “a mystique, malleability and
subjectivity that can be used to justify, criticise or constrain any policy”. 126 This is emphasised
by the current protocol in New Zealand, which leaves merit undefined. 127 I argue that leaving
the conception of merit to a decision-maker’s subjective view risks the homogenisation or
politicisation of the judiciary. For instance, one Attorney-General in New Zealand might view
a specific characteristic as a meritorious quality in appointment, while his or her successor
might not. 128
It is my view that while legislating a merit appointment criterion might have little practical
impact on the current process, it would have the important effect of improving transparency as
to what the decision-maker considered merit. In this way, the Law Commission’s
recommended statutory criterion of merit, including four defined sub-criteria, took the crucial
step of drafting a section of legislation that would ensure better public accessibility and
accountability. Although these criteria were never considered by Parliament, they provide a
useful starting point for further reform. The recommended statutory section holds that the
decision-maker must be satisfied that: 129
(a) the person to be appointed a judge must be selected by the [decision-maker] on
merit, having regard to that person’s –
(i)

personal qualities (including integrity, sound judgment, and
objectivity);

(ii)

legal abilities (including relevant expertise and experience and
appropriate knowledge of the law and its underlying principles);

(iii)

social awareness of and sensitivities to tikanga Māori; and

(iv)

social awareness of and sensitivities to other the other diverse
communities in New Zealand; and

(b) regard has been given to the desirability of the judiciary reflecting gender,
cultural and ethnic diversity.

Significantly, these merit sub-criteria almost exactly mirror the Attorney-General’s current
appointments protocol, which describes “legal ability, qualities of character, personal and
technical skills and reflection of society” as key considerations. 130 Importantly, the AttorneyGeneral defines the “reflection of society” heading as awareness of and sensitivity to “the
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diversity of modern New Zealand society”, 131 which matches sub-criteria (a)(iii) and (iv).
Consequently, it is my view that the merit criterion (a) and its sub-criteria should be
incorporated into legislation.
2

Diversity

The Law Commission’s criterion (b), which relates to diversity, is much more problematic. It
raises questions of how and why diversity should be promoted in judicial appointments, and
whether a mandatory consideration in statute can achieve this. Rather than focus on the “deeper
social, economic and political factors” involved in promoting diversity, the use of diversity as
a statutory criterion must be assessed as a mechanism by which change and equality are
achieved in the judiciary. 132 In this way, my analysis will focus on how “institutional and
regulatory activity [is] designed to promote diversity”. This is a question of process, rather than
outcome.
In parliamentary debates over the Judicature Modernisation Bill, the inclusion of a statutory
diversity provision was considered for the judicial appointments process. Jacinda Ardern MP
noted that 72 per cent of judges in 2013 were male, and that no information on ethnic diversity
in the judiciary is publicly available. 133 Metiria Turei MP and Louisa Wall MP respectively
argued that a diversity provision would ensure “natural checks on unconscious biases” in
appointments, and would address “institutional racism” within the judiciary. 134 Ms Wall further
proposed Supplementary Order Paper 217 (SOP), which supported the Law Commission
recommendations for appointment criteria in statute that reflected diversity in New Zealand’s
society. 135 The SOP proposed adding cl 104A, which read: 136
104A Reflection of gender, cultural, and ethnic diversity in judicial
appointments
All recommendations regarding the appointment of judges must take into
account the desirability of the judiciary reflecting the gender, cultural, and
ethnic diversity of New Zealand.

In the Committee of the Whole House stage, Ms Wall added that the SOP would ensure
“minimum levels of acceptability” in legislation for the composition of New Zealand’s
judiciary. 137 However, it was not adopted. 138 The Minister of Justice, Hon Amy Adams MP,
justified the National Party’s rejection of the SOP by stating that “there are already very clear
protocols” which ensure that judicial appointments are made with a consideration of
diversity. 139 Ms Adams then challenged whether there even was a “demonstrable problem in
[the] area” of diverse appointments. 140 This was because she believed that sufficient female
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judges were being selected on the basis of merit, without a quota system or statutory regime. 141
Ms Adams concluded by stating that the current Attorney-General has proven that the existing
process is successful and should not be changed. 142
The response of Ms Adams reaffirms the current government’s laissez-faire attitude towards
matters of political and constitutional importance. Her suggestion that diversity is not an issue
in judicial appointments fails to consider the historic oppression of Māori and women in the
legal profession. 143 Furthermore, while she believes that the current Attorney-General has
made sufficiently diverse appointments based on merit alone, Ms Adams is failing to protect
the judiciary against the prejudices and preferences of future Attorneys-General. It could also
be questioned whether Ms Adams was defending the Attorney-General’s widespread discretion
in an act of political solidarity as ministerial colleagues. Despite this unsuccessful attempt to
include a diversity criterion in statute to guide judicial appointments, it provides a useful
starting point to assess how such a provision could be better framed, justified and drafted in
the future.
Usefully for the purposes of this paper, the inclusion of a statutory diversity criterion for
judicial appointments is not just a New Zealand-centric issue. For instance, the United
Kingdom Supreme Court is “the domain of public school educated white males, who have
graduated from Oxbridge”. 144 Furthermore, the United Kingdom judiciary has been described
as “white men from a relatively narrow set of social and educational backgrounds”. 145 Similarly
in Australia, the use of a merit criterion alone has led to a “masculinised” judiciary due to
historic power imbalance between genders. 146 In fact, across countless jurisdictions,
appointments processes have historically “evolved to meet the interests of traditional judiciary
candidates” due to absences of formal appointment requirements and the exclusive use of merit
criteria. 147 Consequently, the relationship between merit and diversity criteria is difficult to
grasp. Are they mutually exclusive considerations? Or is the better view that they inform each
other?
Historically, diversity has been considered “merit’s servant or foot soldier”. 148 However, I hold
the view “it is entirely possible to implement measures to secure a more diverse judiciary
without sacrificing merit”. 149 In order to avoid a “tokenistic” approach, 150 a formalised
mechanism to promote diversity would ensure that judicial appoints are not made “at the whim
of the politics of the day”. 151 I argue that while merit and diversity are certainly not mutually
exclusive criteria, the judicial appointments process in New Zealand must legitimise
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considerations of diversity in transparent and accessible terms. I will now assess why and how
New Zealand should implement statutory criteria that include diversity as a consideration.
It must first be asked why the judiciary should be diverse and what diversity actually means.
There are two distinct arguments for diversity on the judiciary: either that the composition of
the judiciary should be a proportionate reflection of society, or that a more diverse range of
backgrounds leads to more informed decision-making. 152 In regard to the first argument, “the
notion that any judicial officer should represent the interests of their gender (or class or race)
is objectionable” because the judiciary is not an institution that must answer to political or
democratic pressure. 153 I would further add that the constitutional principle of judicial
independence must not be threatened by placing pressure on the Attorney-General to select a
representative judiciary. Instead, a decision-maker must realise that “the greater the diversity
of participation by [judges] of different backgrounds and experiences, the greater the range of
ideas and information contributed to the institutional process”. 154 This supports the second
argument, that a diverse range of backgrounds and ideas are “invariably expressed in the
decision [judges] give, constituting inarticulate premises in the process of judicial
reasoning”, 155 and must be encouraged to inform better decision-making.
This leads to what has been called “tacit diversity”. 156 Tacit diversity is the acknowledgment
that “judicial decision making is subject to tacit influences that are associated with overt
demographic differences”. 157 This is distinguished from “explicit diversity”, which holds that
a visibly representative judiciary is necessary to ensure public confidence by reflecting the
community it serves. 158 In essence, tacit diversity defines an effective judiciary as one which
includes judges with a range of different skills and experiences from a diverse range of
backgrounds, regardless of how their background represents their community. As a result,
public confidence in the judiciary grows because a “litigant [is] able to go into the court and
see more than one person who shares at least some of her experiences”. 159 In this way, a tacitly
diverse judiciary is one which “effectively constitutes the collective moral code of society”. 160
This is reinforced by Lady Hale, who submitted to the Select Committee on the Constitution
that: 161
… in disputed points you need a variety of perspectives and life experiences to get
the best possible results. You will not get the best possible results if everybody
comes at the same problem from exactly the same point of view. You need a variety
of dimensions of diversity, I am talking not only about gender and ethnicity but
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about professional background, areas of expertise and every dimension that adds to
the richer collective mix and makes it easier to have genuine debates.

Traditionally, incorporating diversity in the judiciary has been treated as something of a
paradox. This is because while the legal profession has accepted that the judiciary should
contain a diverse range of judges, there has been a hesitance to recognise or select judicial
candidates from outside traditional legal pathways or backgrounds. 162 This can lead to a
chilling effect, whereby potential candidates are deterred from applying for selection as a judge
because they feel that their background “[does] not belong to the perceived stereotype”. 163
By framing diversity as tacit rather than explicit, it is my view that more diverse candidates
would be encouraged to apply. This is because, as Lady Hale states above, their backgrounds
and experiences are viewed as valued perspectives from which disputes could be better solved.
A key example is in sexual assault cases, where a study of 8000 judgments in the United States
Court of Appeals for the Federal Circuit found that the presence of a female judge consistently
caused male colleagues to find more often in favour of the victim. 164 This was because female
judges brought approaches that were distinct from their male colleagues, which facilitated a
better exchange of information and ideas when making the judgment. 165 The tacit approach to
diversity also lessens any political pressure placed on the decision-maker to appoint a
representative judiciary in a tokenistic fashion.
It then follows that the Law Commission’s recommended diversity criterion (b) above, which
is only concerned with how the composition of the judiciary reflects gender, cultural and ethnic
diversity, 166 must be dismissed in favour of a mechanism designed to create tacit diversity. This
is consistent with the Law Society’s submission that diversity should not be confined to
“gender, cultural and ethnic” categories, but rather left as a broad statutory criterion to include
all dimensions of a candidate’s background. 167 It is my view that once tacit diversity is accepted
as the reason for including a range of different perspectives on the bench, a decision-maker
will be more empowered to make diverse appointments that benefit the judiciary’s dispute
resolution capabilities.
Having established why judicial diversity is crucial, it must then be asked how it can be
achieved. Problematically, statutory appointment criteria empowering a Judicial Appointments
Commission or other decision-maker to consider diversity can often lead to a regulatory
bind. 168 For instance, the Judicial Appointments Commission in the United Kingdom has been
tasked with achieving “equality goals … [but lacks] the capacity to meaningfully attain
them”. 169 This is in part due to the overarching Equality Act 2010 (UK), which “constrains
dynamism in [a Judicial Appointments Commission’s] pursuit of equality goals”. 170
Furthermore, all diversity mechanism reform in the United Kingdom is located at the entry162
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point to the judiciary, the “stage of the process directly under the control of government”, but
the pool of potential candidates is actually controlled by the composition of the legal
profession. 171 This approach to reform has been termed “soft target radicalism”, as it does not
address the role of the profession as “gatekeeper” to the judiciary. In this way, it has been
argued that the “legal profession de facto determines” which identities are appointed as judges
because senior legal positions often exclude women and members of different ethnic
minorities. 172
With respect, “soft target radicalism” is the best way forward. While regulation of equality
throughout the entire legal profession sounds appealing, 173 a more realistic solution lies at the
point of entry to the judiciary for two reasons. First, the regulation of equality by the
government in private law firms is untenable, but also of decreasing utility. This is because
there has been increased visible diversity in gender and ethnicity at graduate level across the
“legal services market”, 174 and therefore no great need to regulate recruitment within private
practice. There may be an issue of inequality in senior legal positions, 175 but the ordinary
business practice of promotion in New Zealand’s small legal market should not be secondguessed by public regulation. There is also sufficient freedom and flexibility in New Zealand
to empower a decision-maker to dynamically consider diversity without the restriction of an
equivalent Equality Act regime.
Secondly, a mechanism within reach and “under the control of the government” may in fact
lead to better accountability. For example, the concept of ministerial responsibility could be
preserved any New Zealand reform by retaining the Attorney-General as decision-maker,
acting on the recommendations of an independent advisory body. 176 By legislating appointment
criteria, in particular diversity, the decision-maker would be required to answer to Parliament
and the public in their application of that criteria. If diversity mechanisms were imposed
beyond the entry-point to the judiciary, enforcement of those mechanisms would become an
expensive and time-consuming exercise. It is therefore my view that any diversity mechanism
applied in New Zealand must occur at the point of entry to the judiciary, and a degree of
ministerial responsibility is retained.
The question then remains over how a statutory criterion could be worded to ensure that
diversity is appropriately considered and achieved on the judiciary. Scholars in Australia have
argued that poorly articulated diversity mechanisms can lead to “positive discrimination”,
whereby minority groups are “perceived as ‘queue jumpers’ because they allegedly owe their
appointment to affirmative action rather that to real ‘merit’”. 177 This is affirmed by Lord
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Sumption, who gave the following reasons against a mechanism of positive discrimination,
despite its ability to quickly achieve diversity on the bench: 178
… it dilutes the standard of those appointed, it devalues the esteem of the position,
it is patronising to the candidate who is appointed, and … it is unfair to the (better)
candidate who loses out.

Such a method is evident in the United Kingdom, where judicial appointments are made by a
Judicial Appointments Commission which is bound by a “tipping point” or “tie break”
provision. 179 That provision, derived from s 159 of the Equality Act 2010 (UK), empowers the
Commission to choose a candidate for the purpose of promoting judicial diversity where two
candidates are tied on merit. 180 This positive discrimination provision has been widely
criticised for only applying at the final stage of selection, which “blunts” the ability of the
decision-maker to consider diversity throughout the consultation and shortlisting process. 181 It
also gives weight to the allegation that appointments can be made for gains in “political
currency” or “gender politics”. 182
It is apparent that a “tie-break” or “tipping point” provision has the potential to create
controversy and ill-feeling between potential candidates. It is my view that, although wellintentioned in the United Kingdom, a “tie-break” provision in New Zealand would likely be
too divisive or radical to be considered. Perhaps more importantly, an overly complex matrix
of equality and diversity law would handicap the decision-maker’s ability to achieve results,
which consequently reinforces the status quo in appointments. 183 There is no need to overcomplicate a statutory regime in New Zealand by including a “tie-break” provision. The
absence of an equivalent equality regime also gives Parliament greater freedom to legislate a
meaningful and workable diversity criterion.
Consequently, it is my view that New Zealand could find a carefully crafted compromise
somewhere between appointments based solely on merit, positive discrimination, and other
complex legal considerations. The crucial task would be to draft a diversity criterion that is
simple and transparent, while also retaining enough discretion for the decision-maker to
appointments based on tacit diversity to ensure better judging. The criterion must not be too
narrow as to confine diversity to rigid categories, but also not as wide as to mirror the current
scheme of unfettered discretion to potentially avoid diversity altogether.
The Law Commission’s recommendation evidences the narrow approach, stating that
appointments can only be made once: 184
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(b) regard has been given to the desirability of the judiciary reflecting gender,
cultural and ethnic diversity.

With respect, I reject this approach for two reasons. First, it confines diversity to “gender,
cultural and ethnic” considerations, which tends to ignore that diverse experience and
background may not actually fall within those categories. It also fails to protect against future
iterations of diversity, and completely ignores obvious categories such as sexual orientation or
disability as can be seen in Canadian appointments. 185 Secondly, the Law Commission suggests
that the diversity criterion should be designed for the purpose of “reflecting” society. For the
reasons outlined above, the purpose of a diversity criterion should not be to proportionately
represent all the demographics in society. Instead, it must recognise that different perspectives,
backgrounds and experiences are invaluable for the ultimate purpose of the judiciary – making
sound binding decisions in law and equity.
On the other hand, the Law Society’s approach that diversity should be left undefined is
possibly too broad. It leaves open the possibility that a decision-maker sees trivial traits or
experiences as evidence of diversity, in order to justify selecting a homogenous judiciary. A
balance must be found between the Law Commission and Law Society approaches. For these
reasons, I suggest a broad provision that caveats diversity so that for any given appointment:
(b) regard has been given to the desirability of a diverse range of backgrounds,
perspectives and experiences on the judiciary.

Regardless of how it is drafted, New Zealand needs a statutory provision that defines and
requires diversity to be considered at the entry-point to the judiciary. New Zealand has a long
history of world-leading movements to promote equality, 186 yet over 65 per cent of its judiciary
are male, 187 and no reliable statistics exist on cultural, ethnic, racial or sexual diversity. Despite
this, it appears that scrutiny is intensifying on the New Zealand judiciary. The “Feminist
Judgments Project Aotearoa”, due for publication in late 2017, is examining how implicit
biases from a male-dominated judiciary have affected decision-making. Furthermore, a heated
protest occurred outside the Supreme Court in Wellington on 7 April 2017, calling for the
Attorney-General to be held to account for appointing on a “tap on the shoulder” basis. 188 In
order to avoid further public disillusionment and possible constitutional issues, I strongly urge
Parliament to reconsider the need for clear statutory criteria detailing both merit and diversity
considerations in judicial appointments. This transparency would engender public confidence
in not only the decision-maker, but also the judiciary to make sound decisions from a variety
of diverse backgrounds and perspectives.
D

Conclusion

I propose that Parliament’s first incremental step of reform is to implement statutory
appointment criteria and consultation provisions, and apply those to the Attorney-General’s
current process. Based on the Law Commission recommendations, Law Society submissions,
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and scholarship on merit and diversity, I suggest that the statutory appointment criteria would
read:
(a) the person to be appointed a judge must be selected by the Attorney-General on
merit, having regard to that person’s –
(i)

personal qualities (including integrity, sound judgment, and
objectivity);

(ii)

legal abilities (including relevant expertise and experience and
appropriate knowledge of the law and its underlying principles);

(iii)

social awareness of and sensitivities to tikanga Māori; and

(iv)

social awareness of and sensitivities to other the other diverse
communities in New Zealand; and

(b) regard has been given to the desirability of a diverse range of backgrounds,
perspectives and experiences on the judiciary.

I also suggest that a mandatory list of persons to be consulted should be included in statute.
This would include the Chief Justice, the Head of Bench of the court which the appointment is
to be made, the President of the New Zealand Law Society, the President of the New Zealand
Bar Association, and any other appropriate person. Notably, I would exclude the SolicitorGeneral in order to promote better perceived independence between the executive and
judiciary.
As stated above, the Attorney-General presumably follows most of these considerations in
practice currently, so statutory provisions are unlikely to create any noticeable differences in
appointments. However, increasing transparency and public confidence through legislating
these provisions would cause significant “gains in constitutional propriety”. 189 They would also
help alleviate the perceived “systematic disadvantage and marginalisation of certain identity
groups” in judicial appointments. 190
Importantly, I would further suggest a provision clarifying that the Attorney-General makes
appointments in his or her capacity as a Minister of the Crown. Currently, the Attorney-General
makes judicial appointments in his or her role as First Law Officer of the Crown.191
Simultaneously, he or she is also a Minister of the Crown, holding other portfolios. 192 The
ability of the Attorney-General to ‘switch hats’ in order to avoid public accountability
mechanisms must be restrained. At present, he or she is able to refuse Official Information Act
requests by distinguishing judicial appointments as occurring in a “law officer” role, therefore
falling outside that Act. 193 Furthermore, it is entirely possible that the Attorney-General could
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use this distinction to escape theoretical ministerial responsibility. This seemingly insignificant
clarification would greatly benefit transparency and accountability in the process by removing
the Attorney-General’s ability to choose the capacity in which they make judicial
appointments.
Overall, I argue that Parliament’s first incremental step in reform must be to fetter the AttorneyGeneral’s discretion in statutory appointment criteria and consultation requirements. Because
much of the reform proposed in this part likely occurs in practice anyway, there would be little
further burden on the Attorney-General being held to explicit standards in the appointments
process. However, as stated above, legislation of the process would lead to numerous
constitutional gains in transparency and accountability. The question must then be asked
whether the establishment of an independent body guided by these statutory provisions would
be a suitable second incremental step of reform to further increase openness and robustness in
judicial appointments in New Zealand.

IV

The Second Step: Establishing an Independent Body

A

Introduction

Despite their success overseas, the establishment of a Judicial Appointments Commission in
New Zealand has received little support from lawmakers. The Law Commission dismissed
submissions for an independent advisory body in its report on the Judicature Modernisation
Bill 2013. 194 They described New Zealand’s judicial landscape as incomparable to other
jurisdictions with judicial appointment bodies, due to “a world of difference” between the
amount of judges appointed in each country. 195 Because New Zealand only makes “about a
dozen” appointments each year, the Law Commission suggested that a Judicial Appointments
Commission would “require resources quite disproportionate to the number of appointments
made in New Zealand”. 196
Conversely, many “senior judges and former Heads of Bench” made strong submissions during
the Bill process for the establishment of a Judicial Appointments Commission in New
Zealand. 197 This was because “some promising names had not been brought forward” for
judicial appointments in the past, and a group recommendation by an independent advisory
body would ensure a more robust and accountable process than appointment by the AttorneyGeneral. 198 It is concerning that current and past senior members of the judiciary have
advocated for a change in the appointments process, despite being appointed in the current
manner. Perhaps more concerningly, the benefits of establishing an independent body were
never brought before Parliament in the Judicature Modernisation Bill process.
The key benefit of a Judicial Appointments Commission is removing the ability of the
Attorney-General to individually and subjectively determine the qualities of those appointed to
the bench. 199 As a result, a Judicial Appointments Commission has strong constitutional
legitimacy because “modern society accepts that group decision-making in respect of public
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matters is often likely to produce better outcomes than individual decision-making”. 200 In
practice, an independent group collectively reaches more robust decisions than an empowered
individual consulting others. 201 Certainly in the United Kingdom, the establishment of a
Judicial Appointments Commission has “put paid to any notions of prejudice in the selection
process”. 202 While the effectiveness of independent decision-making bodies depends largely
on their “legal architecture”, 203 it is my view that a carefully empowered Judicial Appointments
Commission is necessary in New Zealand to remove the possibility of “tap on the shoulder”
appointments by an empowered executive individual.
In light of this, the Law Commission’s rejection of a Judicial Appointments Commission in
New Zealand is flawed for two key reasons. First, the independence of the judiciary in New
Zealand is currently compromised by the “maintenance of the real power of appointment in the
Attorney-General”. 204 A body that is actually, and in perception, independent of all three
branches of government would address this issue. 205 Secondly, despite the Law Commission’s
concerns over time and expense, “any modest increase in expense [comparative to the current
process] will be more than outweighed by the gains in constitutional propriety”. 206 If New
Zealand were to establish an independent advisory body, it is my view that these gains can be
separated into three distinct categories:
(1) better accountability pathways, as evidenced by annual reporting to Parliament
and the public by the Judicial Appointments Commission on its performance,
ministerial responsibility of the Attorney-General as ultimate decision-maker, and
the threat of judicial review;
(2) public confidence:
(a) in a body which is empowered by, and accountable to, clear and
transparent statutory provisions;
(b) in a transparently and robustly appointed judiciary as a legitimate
forum for dispute resolution; and
(c) that a decision made by a group is better than a decision made by an
individual who consults others; and
(3) the removal of the ability of the Solicitor- and Attorney-General to make
appointments on a non-transparent “tap on the shoulder” basis.
The question then remains whether New Zealand should adopt a Judicial Appointments
Commission as an independent advisory body to the Attorney-General (the “mixed approach”),
or whether the appointments power should be completely re-vested in that body.
B

The “Mixed Approach” – An Independent Advisory Body

The second incremental step that I propose for judicial appointments reform in New Zealand
is the implementation of what I term, the “mixed approach”. This model retains the Attorney200
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General as the ultimate decision-maker, but replaces his or her discretionary process with an
independent Judicial Appointments Commission established and empowered by statute to
undertake consultation and recommend candidates using clear criteria. 207 Then, that
Commission would then recommend one candidate, or a small shortlist of candidates, to the
Attorney-General for appointment. 208 This method of appointment is evident in recent reform
in the United Kingdom and Canada, which provides useful justification for its workability in
New Zealand.
In the United Kingdom, the Constitutional Reform Act 2005 established a Judicial
Appointments Commission, 209 largely to combat the criticism that the previous process was
non-transparent and allowed “white Oxbridge males [to select] white Oxbridge males” for
judicial appointments. 210 While the Lord Chancellor has retained the ultimate decision-making
power, his or her discretion has been restricted by the Judicial Appointments Commission
controlling the application and consultation process for appointments to the High Court. 211
Once the Commission has undertaken this process in accordance with its empowering statutory
provisions, it recommends one name to the Lord Chancellor for each judicial vacancy. 212 The
Lord Chancellor can then accept or reject the recommendation, or ask the Commission to
reconsider that candidate. 213 In a 2012 review of the process, the House of Lords noted only
four occasions where the Lord Chancellor had not accepted the Commission’s
recommendation, 214 and proclaimed the implementation of the Judicial Appointments
Commission method a success. 215 A similar approach is employed in Canada, where each
district has its own Judicial Advisory Committee. Judicial candidates must apply for
assessment as judicial candidates by their regional Committee, 216 before being categorised as
“recommended” or not. 217 The Governor-General then makes appointments on the advice of
Cabinet, which uses the Committee recommendations. 218
Evidence from these jurisdictions has shown that by including a Judicial Appointments
Commission in the appointments process, further transparency and robustness would be
promoted through new accountability pathways in New Zealand. First, a Judicial Appointments
Commission process empowered by statutory process or criteria would allow for judicial
review by an unsuccessful candidate or interested party. 219 While this would need to be tested
for justiciability on the basis of administrative efficiency and expertise, 220 a Commission
should embrace “the underlying principle that the judicial review jurisdiction of the High Court
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is available to oversee the legality of public authority decision-making”. 221 The threat of
judicial review on the grounds of legitimate procedural expectation would also ensure strict
procedural compliance with an empowering statute. 222 It is important to note that judicial
review would need to remain grounded in review of procedure, as merits-based review would
undermine a Commission’s expertise. 223
Secondly, a Judicial Appointments Commission can easily be held to reporting requirements.
I argue that New Zealand could adopt a similar performance review scheme to the United
Kingdom, where the Commission is required by statute to report annually to the Lord
Chancellor. 224 The Lord Chancellor must then present the report to Parliament, and is bound
to act on its findings. 225 Failure to comply with these provisions would likely have serious
political and constitutional consequences. A similar requirement could be imposed on the
Attorney-General under the “mixed approach”. It is my view that imposing reporting
requirements on a Judicial Appointments Commission, coupled with the maintenance of
decision-making power in the Attorney-General, would promote meaningful ministerial
accountability. 226
This leads to the third, and perhaps most significant, accountability mechanism in the “mixed
approach” model – the retention of political accountability through executive appointment. As
evidenced in the United Kingdom, 227 the benefit of this model is that because the AttorneyGeneral retains the ability to reject or call for further recommendations, 228 his or her
discretionary appointments power remains subject to ministerial responsibility. This
mechanism is closely-held by supporters of the current system, and its influence on a state actor
should not be underestimated. 229 In order to maintain this accountability pathway, but also
reform the process to be more transparent and robust, implementing the “mixed approach” to
appointments appears sound following the United Kingdom model.
In practice, this would see a Judicial Appointments Commission in New Zealand encourage
and field applications to determine the pool of candidates from which appointments would be
made. For each appointment, a Commission would undertake consultations with the mandatory
range of persons and consider the statutory appointment criteria recommended in Part III, and
finally recommend a single candidate or small shortlist to the Attorney-General. Following a
Commission’s recommendations, the Attorney-General could undertake his or her own
consultation process, ultimately either accepting one of the shortlisted candidates or requesting
another recommendation. At no point would the Attorney-General have any influence over the
pool of candidates that the Commission considers, nor the shortlist or person that they
recommend. This would significantly reduce the perception that the executive was shaping the
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composition of the judiciary, while still retaining the ability to hold the Attorney-General
accountable for ultimate appointments. Although it might be argued that the Attorney-General
should remain independent from political influence in judicial appointments, I hold the view
that he or she should embrace the added pressure of accounting to Parliament as a vital
constitutional mechanism that ensures transparency and robustness in the process.
From a further practical standpoint, it must also be asked how a Judicial Appointments
Commission in New Zealand might be composed. Despite the Law Commission raising
concerns over additional time and expense incurred by using an independent body for
appointments, it must be possible to “tailor” a Judicial Appointments Commission to fit New
Zealand’s judicial scale. 230 This is because successful independent advisory bodies in different
overseas jurisdictions vary greatly in size and composition. 231 In New Zealand, the process of
collecting information and consultation would remain largely the same, and would only require
part-time commitment from Commission members. 232 Such an approach is evidenced in
Canada, where each District has its own Judicial Advisory Committee tailored to reflect the
size of the population. Although each Committee only ever consists of seven members, the
provinces of Quebec and Ontario have two and three Committees respectively to reflect their
larger size. 233 A similar approach could be adopted in New Zealand, whether in one singular
Judicial Appointments Commission or a few spread across the country.
Importantly, New Zealand must consider how a diverse range of Judicial Appointments
Commission members might help increase the credibility of the process. It is generally
accepted across most countries with an independent advisory body that an even balance
between judges, lawyers and laypersons tends to produce more robust recommendations. 234
This is because the skill and experience of the legal profession is evenly weighted against
public confidence, as represented by the laypersons. I share the view of Lord Sumption that
judicial dominance on an independent advisory body should be limited to “dilute” shouldertapping, but a small percentage of judges is required for their expertise in choosing the best
candidate. 235 Furthermore, although laypeople serve “little legal purpose”, they ensure
community values are reflected in the process. 236 It is also useful to note that the selection of
Committee members in Canada requires a consideration of Indigenous diversity. 237 It is unclear
whether this would directly impact diversity on the judiciary itself, but at the very least
considers implicitly a diverse range of perspectives and backgrounds at the consultation stage.
It is my view that the composition of a Judicial Appointments Commission in New Zealand
should be directed by consideration of both diversity in profession and background, particularly
indigenous Māori interests.
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In their draft written constitution, Geoffrey Palmer and Andrew Butler recommend that
Members of Parliament sit on a Judicial Appointments Commission. 238 With respect, I disagree
for two reasons. First, their draft constitution contemplates the ability of the court to strike
down legislation, in which case MPs might be required to give constitutional and democratic
integrity to the appointments process. However, the arguments in this paper are not designed
to challenge the idea of parliamentary supremacy, nor do they contemplate drastic
constitutional restructuring. Secondly, the idea that politicians are members of an independent
advisory body, which then selects judges, may create allegations of action for political
purposes. This is precisely the opposite of what an independent advisory body seeks to achieve.
It is also arguable that democratic legitimacy can be achieved by the inclusion of a healthy
proportion of lay-members. 239 Of course, the composition and size of a Judicial Appointments
Commission in New Zealand needs further research and debate. However, a mix of lawyers,
judges and laypeople working in a part-time capacity would be a credible starting point based
on the small number of judicial appointments each year. 240
There is, however, one important argument raised by Palmer and Butler that may have weight
in New Zealand. That is the implementation of convention or legislation that only allows the
decision-maker to appoint candidates who have applied to be a judge and have been
subsequently shortlisted by in a Judicial Appointments Commission’s consultation process.241
This is a key feature of the Canadian system, where no potential judges can be assessed or
appointed from outside of the pool of candidates who have applied. 242 Importantly, this
measure would protect against the “politicisation of the judiciary, and the use of judicial
appointment for political patronage”. 243 It also addresses the concern that the current process
for High Court appointments exists with “little expectation of candidates taking the initiative
to apply”. 244 In order to avoid situations like the “phone call” appointment of Hayne J to the
High Court of Australia, New Zealand could ensure that a Judicial Appointments Commission
is empowered to only consider candidates that have applied for judicial roles. The application
process, like in Canada, would also be of significant utility in gathering information about each
candidate in the requisite documents to inform discussions about merit and diversity.
For the above reasons, it appears that an independent advisory body would be beneficial in
New Zealand to ensure better accountability, transparency and public confidence in the
judiciary and judicial appointments process. This should be New Zealand’s second step in
incremental reform, after legislating the consultation and criteria requirements for
appointments. If a Judicial Appointments Commission were successful, it must then be asked
whether the third step should be taken to vest the appointments power completely in that
Commission, removing the Attorney-General from the process altogether.
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Re-vesting the Appointments Power – a Possible Third Step?

Re-vesting the appointments powers in an independent body is not a new concept. Primarily
mooted by academics, this radical step has never seriously been considered in New Zealand. It
does, however, hold superficial appeal. This is because it firmly reinforces judicial
independence in the appointments system. When tested against constitutional principle, an
independent body empowered to make appointments is both actually and perceptively separate
from the executive and legislature. However, it is my view that beyond this outward appearance
there are practical issues that warrant a more cautious approach to reform.
First, such an approach completely removes the accountability mechanism of ministerial
responsibility. The dangers of removing this pathway are well illustrated by Bruce Harris’
proposed “two-body” model. Under this model, an independent Judicial Commission would
act upon a Judicial Appointments Commission’s recommendations to make appointments
outside the reach of the executive. 245 As a consequence, the Attorney-General and the
mechanism of ministerial responsibility would be removed. 246 By severing the role of the
executive from the appointments system, transparency in the process would rely upon internal
accountability between the Judicial Commission and Judicial Appointments Commission.247
At best, this model would use judicial review and regular reporting as accountability
mechanisms. 248 At worst, it is my view that the process would again become internalised and
inaccessible to those seeking to challenge the body’s decisions.
Secondly, it is my view that Harris’ logic politicises the process. This is because he suggests
that the composition of the Judicial Commission should be determined by the legislature to
give it democratic legitimacy in holding the appointments power. 249 He optimistically suggests
that each member would “commit conscientiously to the apolitical ideal” of the commission.250
However, the danger of executive dominance in Parliament opens the door to political
influence even wider than under the current system of appointment by the Attorney-General.
He dismisses this counter-argument by stating that if a Judicial Appointments Commission is
selected with quality in mind, then this would result in quality in judicial appointments, without
the need for the Attorney-General. 251 While this is a convenient justification for the removal
of the Attorney-General, it ignores the fact that the membership of the new empowered
appointments body would, by nature, become a political process.
The issues with composing a body empowered to make judicial appointments can be further
highlighted in the context of wider constitutional reform. Palmer and Butler’s A Constitution
for Aotearoa New Zealand lays out a draft version of a written constitution in order to provide
better accessibility to “fundamental rules and principles under which New Zealand is
governed”. 252 In particular, art 64 provides for the creation of an independent Judicial
Appointments Commission, which would be empowered to make judicial appointments
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itself. 253 Palmer and Butler justify this step by stating that when parliamentary sovereignty is
“softened” under a written constitution, the increased importance of the judiciary must be
reflected in a more robust appointments process which is free from executive influence. 254 They
argue that re-vesting of the judicial appointments power in a Judicial Appointments
Commission in New Zealand is necessary: 255
… to reinforce the current apolitical approach by ensuring that the Government
cannot appoint someone to the bench who does not command the respect of the
Judiciary, legal profession, MPs and the general public.

However, it is the composition of this body that again raises concerns. Palmer and Butler’s
draft constitution would require a Judicial Appointments Commission to consist of not only a
mix in skills and experience, but also a mix of diverse backgrounds. 256 Stated explicitly in the
constitution, this would include “representatives from the judiciary, the legal profession, the
House of Representatives and from the general public”. 257 As mentioned in Part IV(A) above,
it is my view that the step of including Members of Parliament on an independent body should
only be considered in the event of drastic constitutional change for reasons of democratic
legitimacy. Such an approach is probably justified in contemplation of judges being able to
strike down legislation. In any other case, it would be difficult to escape the perception that the
new appointments body was not compromised by the influence of the political branches of
government.
Consequently, I argue that re-vesting the appointments power is too radical to be considered
for short-term reform. Furthermore, the Judicature Modernisation Bill was an important
illustration that Parliament would be reluctant to release the appointments power from the grasp
of the executive. There also appears to be some benefit in retaining a fettered decision-making
power in the executive to include the notion of ministerial responsibility, in addition to judicial
review and regular reporting to Parliament and the public. As evidenced by Palmer and Butler’s
draft constitution, re-vesting the appointments power would only be necessary (and indeed
practical) against a backdrop of wider constitutional upheaval. 258 It is my view that waiting for
constitutional change to justify reforming the judicial appointments process is an untenable
approach. The current method needs modification to promote better transparency, robustness
and accountability mechanisms long before Parliament turns its mind to re-vesting the
appointments power. In any case, further extensive research would need to be commissioned
to assess the viability of such an option.
D

Conclusion

New Zealand’s reform landscape has the freedom and flexibility to establish a Judicial
Appointments Commission in any way that Parliament best sees fit. With careful thought as to
its scope and composition, such a body in New Zealand could be formed and empowered
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without the constraint of equality legislation or any other regulatory binds. 259 I argue that the
“mixed approach” model is the best, and most achievable, compromise between a fully
independent decision-making body and the current. This would retain the Attorney-General as
ultimate decision-maker, but restrict their discretion by using a Judicial Appointments
Commission to make a singular or shortlist recommendation for appointment.
Therefore, as a second step in reform, I propose the establishment of an independent advisory
body to the Attorney-General in New Zealand. As explained above, a Judicial Appointments
Commission would provide three key benefits. First, accountability pathways would be
expanded to include annual reporting to Parliament and the public, the possibility of judicial
review on legitimate procedural expectations, as well as ministerial responsibility of the
Attorney-General as the ultimate decision-maker. 260 Secondly, the establishment of a Judicial
Appointments Commission would engender public confidence in the process as it would be
empowered by, and accountable to, explicit statutory provisions. 261 As a result, confidence
would also grow in a transparently and robustly appointed judiciary as a legitimate forum for
dispute resolution. 262 Furthermore, the establishment of a Judicial Appointments Commission
would loudly signal the end of the allegation that appointments are being made on a “tap on
the shoulder” basis.
At a later stage, or if New Zealand encounters drastic constitutional change, Parliament could
consider re-vesting the appointments power in a fully independent decision-making body. I
argue that making this change now is too drastic. This is because it removes the accountability
mechanism of ministerial accountability, and requires considerable further research on its
practical and constitutional consequences in New Zealand. Instead, an incremental and
transitional approach would slowly ingrain transparency and accountability in the judicial
appointments process. This must start with the legislation of statutory criteria for appointment
and a mandatory list of persons to be consulted, and be followed by the establishment of an
advisory body that further legitimises the independence of the process and the judiciary.

V

Conclusion

Throughout this paper, I have proposed multiple changes to different areas of the judicial
appointments process. Taken together, these changes could be considered constitutionally
radical. As a result, and because New Zealand’s law is naturally “conservative” and unwilling
to embrace rapid change, 263 an incremental approach to reform holds the most weight. This is
because it pays the most respect to the ingrained mechanisms that subsequent Solicitors- and
Attorneys-General have developed, but also recognises that the constitutional principles of
judicial independence and responsible government demand legislative action. An incremental
approach to judicial appointments reform would allow for the cautious and considered drafting
of appropriate statutory appointment criteria and mandatory consultation provisions. It would
further ensure the careful implementation of transitional measures towards the establishment
259
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of a Judicial Appointments Commission as an independent advisory body to the AttorneyGeneral.
First, I propose that Parliament enshrines the Attorney-General’s current process in legislation,
defining the criteria for appointment and a list of persons that must be consulted. Based on the
Law Commission recommendations, Law Society submissions, and scholarship on merit and
diversity, I suggest that the statutory criteria would read:
(a) the person to be appointed a judge must be selected by the [decision-maker] on
merit, having regard to that person’s –
(i)

personal qualities (including integrity, sound judgment, and
objectivity);

(ii)

legal abilities (including relevant expertise and experience and
appropriate knowledge of the law and its underlying principles);

(iii)

social awareness of and sensitivities to tikanga Māori; and

(iv)

social awareness of and sensitivities to other the other diverse
communities in New Zealand; and

(b) regard has been given to the desirability of a diverse range of backgrounds,
perspectives and experiences on the judiciary.

I suggest that a mandatory list of persons to be consulted should be included in statute. This
would include the Chief Justice, the Head of Bench of the court which the appointment is to be
made, the President of the New Zealand Law Society, the President of the New Zealand Bar
Association, and any other appropriate persons. Notably, I would exclude the Solicitor-General
in order to promote better perceived independence between the executive and judiciary. I would
also further clarify that the Attorney-General makes appointments in their role as a minister to
prevent them from ‘switching hats’ to First Law Officer of the Crown to avoid accountability
mechanisms.
As stated in Part III above, the Attorney-General presumably follows most of these
considerations in practice currently, so statutory provisions are unlikely to create any noticeable
differences in appointments. However, increasing transparency and public confidence through
legislating these provisions would cause significant “gains in constitutional propriety”. 264 They
would also help alleviate the perceived “systematic disadvantage and marginalisation of certain
identity groups” in judicial appointments. 265
Secondly, providing the statutory criteria were successful, Parliament could consider whether
the establishment of a Judicial Appointments Commission would further improve the
robustness of the process. Such a Commission would act as an independent advisory body to
the Attorney-General, who would retain the ultimate decision-making power and be
accountable in his or her ministerial capacity. Crucially, modern society accepts that a
collective decision is more robust than where an empowered individual consults with others.266
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It is also likely that a Judicial Appointments Commission containing lay-members, lawyers and
judges would better balance merit and diversity considerations, and remove the allegation that
Attorneys- and Solicitors-General act on the basis of personal preference or politics.
By reforming its current appointments process, New Zealand will finally respond to a global
trend away from paternalistic appointments, and acknowledge that a Judicial Appointments
Commission will ensure more robust and transparent method of appointment. By looking at
the experiences in the United Kingdom and Canada, New Zealand can learn that group
decision-making from a wide range of perspectives can enrich the dispute resolution process
on the judiciary. It is also evident that the merit and diversity mechanisms designed to guide
the appointments process in New Zealand lag behind our commonwealth counterparts. These
must be incorporated into legislation to provide a solid constitutional and publicly available
framework for appointments.
Parliament’s hesitance to undertake any major reform in the Senior Courts Act 2016 indicates
that the current process is unlikely to change in the near future. Perhaps the next best
opportunity for reform would arise if the Labour Party were elected and sought legislative
change, 267 or if Palmer and Butler’s draft constitution were to reach Parliament. In any case,
the recommendations put forward in this paper are fundamental starting points for any future
reform.
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